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Enforcement 
LR-7042 


SEC v. Mize. et al. 


Complaint seeking injunctive 
and ancillary relief against D. 
Doyle Mize, Southdown, Inc., 
Valhi, Inc., Leland McCarthy, 
Richard McCarthy and Farn- 
ham Corporation and charging 
violations of tender offer and 
anti-fraud provisions in con- 
nection with undisclosed plans 
to acquire controlling interest 
in Valhi, Inc. 


US v. Thomas F. Clendenin 


Guilty plea entered to 3 counts 
of 59 count criminal indictment 
charging mail fraud, interstate 
transportation of stolen securi- 
ties and acting as unregistered 
investment adviser. 


SEC v. Philips Publishing, Inc., 
Thomas L. Phillips 


Complaint filed for violations 
of anti-fraud provisions. 


SEC v. Cardiodynamics, Inc. 


Final judgment entered enjoin- 
ing Cardiodynamics and John 
W. Gofman from violations of 


34-11607 








registered provisions. 
SEC v. Pan America Land Re- 
search Inc., et al. 
Complaint filed charging 
violations of registration 
and anti-fraud provisions. 
SEC v. Thermal Power Com- 
pany et al. 
Complaint filed seeking pre- 
liminary and permanent 
injunctions for violations of 
anti-fraud and tender offer 
provisions. 


Proposal to Adopt “Open 
Season’s” Rule Exempting 
Certain Sales to Existing 
Shareholders of Shares of 
Investment Companies Issu- 
ing Redeemable Securities 
from Section 22(d) of the 
Investment Company Act of 
1940 and to Amend Rule 134 
under the Securities Act of 
1933 to Include Notice of Such 
Offers (S7-578) 

Comment period expires 

on October 15, 1975. 
Notice of Proposed Amend- 
ments to Regulation S-X to 
Require Disclosure of Certain 
Replacement Cost Data in 
Notes to Financial Statements 
(S7-579) 

Comment period expires 

January 31, 1976. 
Adoption of Securities Ex- 
change Act Rule 19b-4 and 
Related Forms 19b-4A and 
19b-4B; Rescission of Secur- 
ities Exchange Act Rules 9b-1, 
15Aj-2, 15Aj-3 and 17a-8; 
and Delegation of Authority 
to Division of Market Regula- 
tion 
Adoption of Amendments to 
Rule 206A-1(T) under the In- 
vestment Advisers Act of 1940 
Extending the Duration and 
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Limiting the Scope of the Tem- 
porary Exemption from the Ad- 
visers Act for Certain Brokers and 
Dealers (S7-560) 

Comment period expires Novem- 

ber 30, 1975. : 
Adoption of Rule 206(3)-1 under 
the Investment Advisers Act of 
1940 and Termination of Tem- 
porary Rule 206(3)-1(T) under 
that Act. 
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FREEDOM OF INFORMATION ACT 





FREEDOM OF INFORMATION ACT 
Release No. 24/August 21, 1975 


In the Matter of Request of 
DAVID COHEN 


for access to investigatory records relating to Gulf Oil 
Corporation and Minnesota Mining and Manufacturing 
Company 


DENIAL OF REQUEST 


This appeal is from a determination to deny the request 
by David Cohen, president of Common Cause, for docu- 
ments acquired in the Commission's investigations of Gulf 
Oil Corporation and Minnesota Mining and Manufactur- 
ing Company, Inc. reflecting how and to whom certain 
political campaign contributions were made by those 
companies or their employees. 


The Commission’s complaint filed in Securities and Ex- 
change Commission v. Gulf Oil Co., et al., D.D.C., No. 
75-0324, alleged that the defendants, Gulf Oil and 
Claude C. Wild, Jr., a former Gulf employee, had vio- 
lated Sections 13(a) and 14(a) of the Securities Ex- 
change Act of 1934 and rules promulgated thereunder 
by failing to disclose in annual reports filed with the 
Commission and in proxy materials directed to Gulf 
shareholders that the defendants and others had created 
a secret fund of corporate monies for the making of un- 
lawful political contributions and other purposes. Addi- 
tionally, the complaint alleged that Gulf Oil’s financial 
statements filed with the Commission falsely described 
the net income and expenses of the corporation and 
understated its assets. 


At the time the complaint was filed, defendant Gulf 
Oil consented to the entry of an order of permanent 
injunction which restrains it from further violations 
of Sections 13(a) and 14(a) of the Securities Exchange 
Act. The order also enjoins Gulf Oil from using corpor- 
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ate funds for unlawful political contributions or simi- 
lar unlawful purposes, from making materially false or 
fictitious entries in its books and records and from es- 
tablishing or maintaining any secret or unrecorded 

fund of corporate monies or other assets or making pay- 
ments or disbursements therefrom. 


As part of the order entered against it, Gulf Oil has 
undertaken to continue an internal corporate investi- 
gation by a Special Review Committee, which has 
been empowered to conduct such an examination as 

it deems necessary concerning the use of corporate 
funds for contributions, gifts, entertainment or other 
expenses related to political activity and other matters 
revealed in the course of earlier investigations. On or 
before October 11, 1975, Gulf Oil is to file the report 
of the Special Review Committee with the Commission 
as an Exhibit to a Current Report on Form 8-K and 
with the court as part of the record of the action in- 
stituted by the Commission. 1/ The Report will be 
publicly available at that time. The Board of Directors 
of Gulf Oil is then required independently to review 
and implement the report. 


Under the terms of the order entered against Gulf, 
therefore, the investigation of its activities continues, 
and the Commission has reserved the right to seek 
such further relief against the company as may appear 
necessary or appropriate should the Commission not 
be fully satisfied that Gulf has complied with an imple- 
mented the undertakings to which it agreed as part of 
the consent. Moreover, the Commission’s civil action is 
still pending against Mr. Wild. 


The complaint filed by the Commission in Securities 
and Exchange Commission v. Minnesota Mining and 
Manufacturing Company, D. Minn., Civil Action 3-75- 
29, alleged that the defendants, 3M and three of its 
officers and directors, had violated Sections 13(a) and 
14(a) of the Securities and Exchange Act of 1934 and 
rules promulgated thereunder by establishing and main- 
taining a secret fund for using corporate assets to make 
unlawful political contributions. At the time the com- 
plaint was filed, defendant 3M consented to a perma- 
nent injunction which restrains it from using corporate 
funds for unlawful political contributions or other un- 
lawful purposes; from filing periodic reports or proxy 
soliciatations which are false and misleading with re- 
spect to such matters; and from making false or ficti- 
tious entries on the books and records of 3M, or es- 
tablishing or maintaining any secret or unrecorded funds 
of monies or other assets or making payment therefrom. 
In addition, the individual defendants consented to re- 
imburse the company. 


As part of the order entered against 3M, the court ap- 
pointed a Special Agent who is currently conducting an 
investigation into other possible unlawful activities of 
the company. This report of the special agent is 
scheduled to be filed by October 31, 1975, with the 
Commission and the court, and will be publicly avail- 
able. 2/ Thus, under the terms of the order entered 
against 3M, the investigation of its activities will con- 
tinue, and the Commission has reserved the right to seek 
such further relief against the company as may appear 
necessary or appropriate. 





2ek 














The situation presented by Mr. Cohen's request is not 
unlike that regarding the prior request made by the 
Charleston Gazette for documents relating to contri- 
butions by Asland Oil Co. 3/ Here, as in that case, the 
Commission must allow the investigations to follow 
their courses. Although orders of permanent injunction 
have been issued, the Commission has reserved the 

right to seek further relief, and the inquiries concern- 
ing the scope of the violations involved and the persons 
responsible are continuing. In these circumstances, dis- 
closure of the requested records, or any reasonably seg- 
regable portions thereof, would interfere with law en- 
forcement proceedings. 4/ The records are, therefore, 
exempt from compelled disclosure. 5U.S.C. 552(b)(7) 
(A). 5/ 


Accordingly, 1T 1S ORDERED that the request of Da- 
vid Cohen for access to certain investigatory records 
relating to Gulf Oil Corporation and Minnesota Mining 
and Manufacturing Company be, and it hereby is, 
denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ An extension of the time in which the Review 
Committee may file its report, initially due to be filed 
within 90 days of the entry of the judgment of per- 
manent injunction against Gulf, has been granted to 
October 11, 1975. 


2/ The time in which the Special Agent may file his 
report, initially due in July 1975, has been extended 
to October 31, 1975. 


3/ FOIA Release No. 18, July 8, 1975, 7 SEC Docket 
337. In that case, public disclosure of the requested 
information could not be made at the time the request 
was received but was subsequently made. 


4/ Among other things, disclosure of the records prior 
to the filing of the reports would reveal prematurely 
the extent of the information in the posssession of the 
Commission and those conducting the inquiries, there- 
by enabling persons who might be implicated to con- 
struct defenses and inhibiting the acquisition of addi- 
tional evidence. It was for considerations such as 

these that the premature disclosure of the contents of 
investigatory files was a principal focus when the 

FOIA was initially enacted and continued to be of 
concern when the Act was recently amended. See, 120 
Cong. Rec. S. 9330, 9336 (May 30, 1974) (Sen. Hart); 
120 Cong. Rec. S. 19812 (Nov. 21, 1974) (Sen. Hart). 


5/ See, /n the Matter of Request of Dow Jones & Co., 
Inc. and Ken Bacon, FOIA Release No. 12, 7 SEC 
Docket 186 (June 19, 1975); /n the Matter of Request 
of Project on Corporate Responsibility, FOIA Release 
No. 7, 6 SEC Docket 828, (May 8, 1975). 








SECURITIES ACT 





SECURITIES ACT OF 1933 
Release No. 5607/August 19, 1975 


INVESTMENT COMPANY ACT OF 1940 
Release No. 8894/August 19, 1975 


PROPOSAL TO ADOPT “OPEN SEASON’S” RULE 
EXEMPTING CERTAIN SALES TO EXISTING 
SHAREHOLDERS OF SHARES OF INVESTMENT 
COMPANIES ISSUING REDEEMABLE SECURI- 
TIES FROM SECTION 22(d) OF THE INVEST- 
MENT COMPANY ACT OF 1940 AND TO AMEND 
RULE 134 UNDER THE SECURITIES ACT OF 
1933 TO INCLUDE NOTICE OF SUCH OFFERS 


NOTICE IS HEREBY GIVEN that the Securities 
and Exchange Commission has under consideration 
the adoption of Rule 22d-4 [17 CFR 270.22d-4] 
under Section 22(d) of the Investment Company 
Act of 1940 {the ““Act’’) [15 U.S.C. 80a022(d)] to 
exempt from Section 22(d), subject to certain con- 
ditions, sales of redeemable securities issued by a 
registered investment company to persons, who are 
shareholders of the company or of a company whose 
shares are underwritten by the same underwriter. 
Rule 22d-4 would be adopted by the Commission 
pursuant to the authority granted the Commission 
by Sections 6(c), 38(a), and 22(d) of the Act [15 
U.S.C. 80a-6(c), 80a-37(a), 80-22(d)] and Sections 
2(10)(b) and 19(a) of the Securities Act of 1933 
[15 U.S.C. 77 6(10)(b), 77s(a)) . 


Section 6(c) provides that the Commission by rule, 
regulation or order may exempt any person or trans- 
action or any class of persons or transactions from 
any provision of the Act if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Section 38 (a) of 
the Act authorizes the Commission to issue such 
rules as are necessary or appropriate to the exercise 
of powers conferred on it in the Act. 


Section 2(10) of the Securities Act of 1933, which 
defines “prospectus” excepts certain notices con- 
taining limited information from that definition and 
authorizes the Commission to permit such other in- 
formation in such excepted notices by rules or regu- 
lations deemed necessary or appropriate in the pub- 
lic interest and for the protection of investors. Sec- 
tion 19(a) of that Act gives the Commission author- 
ity, among other things, to make such rules, and re- 
gulations as may be necessary to carry out the pro- 
visions of that Act. 
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Background 


Pursuant to a request of Congress, the Commission 
staff conducted a study of the possible consequences 
of the repeal of Section 22(d). 1/ On November 4, 
1974, the Commission announced it had determined not 
to recommend repeal. 2/ Instead, it set forth a com- 
prehensive program to revise the laws and regulations 
affecting the distribution of open-end investment com- 
panies. 3/ The Commission’s program was based on a 
study, “Mutual Fund Distribution and Section 22(d) 
of the Investment Company Act of 1940” (the ‘‘Re- 
port’), prepared by its Division of Investment Manage- 
ment Regulation. This is the sixth in a series of releases 
designed to implement that program. 4/ 


Proposed Rule 22d-4 
Purposes 


Section 22(d) of the Act prohibits a registered invest- 
ment company, its principal underwriter, or a dealer 
from selling any redeemable security issued by such 
registered investment company to any person except 
at a public offering price described in the prospectus. 
5/ 


Proposed Rule 22d-4 would provide an exemption 
from Section 22(d) fro an investment company issu- 
ing redeemable securities and for its underwriter and 
dealers to permit offers of shares to shareholders of 
the company, or of companies whose shares are 
underwritten by the same underwriter, at a reduced 
or no sales load, described in the prospectus, at the 
same time that shares were being offered at full sales 
loads to new investors. 


The proposed rule allows companies and underwriters, 
at their option, to reduce or eliminate sales loads charged 
on fund shares to certain fund shareholders. Offers may 
be made under the rule by a company to its shareholders 
and shareholders of other companies in the same mutual 
fund complex. One of the purposes of the proposed rule 
would be to allow mutual funds and their underwriters 
to permit, where they deem it desirable, repeat investors 
of load mutual funds to share in the distribution econo- 
mies that may accompany additional sales to fund share- 
holders. 


Flexibility in Marketing 


The rule has been drafted to give broad flexibility to 
funds and their principal underwriters in designing 
marketing strategies for selling to existing shareholders. 
The Report had suggested that such a rule contain cer- 
tain features such as a required one year holding period, 
a limit on the availability of an open season offer, and 
a limit on the amount of shares which could be pur- 
chased to an amount already owned. It also suggested 
that periodic payment contractual plans be excluded 
from the rules’ coverage at least until completion of 
the plan. 6/ Rather than prescribe all such limitations, 
the Commission prefers to publish the proposed rule 
in a form which would leave to the funds and their 
underwriters the opportunity to proscribe whatever 
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limitations they deem appropriate. 





For example, as proposed, the rule could permit them 
to hold more than one open season during a year. The 
duration of the open season could be 30 days or what- 
ever period in excess of 30 days they deem to be de- 
sirable. It could even be continuous. No limitations on 
the amount of shares that might be purchased would be 
required in the rule. Setting any such limitations would 
also be left to funds and their principal underwriters. 

If they wish, they could make an unlimited offer, or they 
could limit the offer to an amount equal to the number 
or value of shares of funds in the complex already owned 
by existing shareholders or some lesser amount. 


The Commission specifically requests comments on the 
need for and desirability of including any such limita- 
tions in the rule. 


The proposed rule also would preserve the flexibility 
of funds and their underwriters to reward dealers for 
services rendered to fund shareholders. For example, 
if a fund and its underwriter decided to offer shares 
under such a rule at a reduced load, they would be 
free to pass on all or a portion of that load to dealers 
who render continuing service to shareholders who 
purchase under the rule. 


Notice to Shareholders 


The proposed rule would require that offers be pre- 
ceded by notice to shareholders. Included in the infor- 
mation to be furnished to shareholders would be an 
explanation of how to calculate any maximum amount 
of shares that may be purchased pursuant to the offer. 
The notice would not need to be accompanied by a 
prospectus if it satisfied the requirements of Rule 134 
under the Securities Act of 1933. To avoid any ques- 
tion of whether the notice would be covered by that 
rule, a specific provision would be added to Rule 134 
permitting written notices of the terms of an offer 
which meets the requirements of Rule 22d-4. 7/ 


Commission action: (1) Part 270 of Chapter I! of 
Title 17 of the Code of Federal Regulations is pro- 
posed to be amended by adding a new Section 270. 
22d-4. 


Section 270.22d-4. Exemption from Section 22(d) 
with Respect to Certain Investments by Open-end 
Investment Company Shareholders 


A registered investment company which is the issuer 
of redeemable securities (the ““company”’), a princi- 
pal underwriter, or a dealer therein may offer shares 
of the company to shareholders of the company or 
shareholders of companies whose shares are under- 
written by the same underwriter (“‘offeree sharehold- 
ers’’), at a reduced price described in the prospectus 
of the company reflecting reduction or elimination 
of the regular sales loads charged by the company, 
provided that: 


(1) At least thirty days before the offer becomes 
effective, offeree shareholders are furnished with 


























a written notice of the terms of an offer made under 
the rule which is dated and includes information con- 
cerning the: 


a. duration of the offer; 
b. sales load, if any, charged on purchases; 


c. the method of calculating any maximum amount 
of shares that may be purchased by an offeree share- 
holder pursuant to the offer; and 


d. procedures to be followed in ordering shares pur- 
suant to the offer; and 


(2) offeree shareholders have owned shares for at 
least six months and any such offer remains in effect 
for at least 30 days. 


NOTE: A notice containing statements limited 
to the information set forth in paragraph (1) 

of this rule and otherwise complying with Rule 
134 under the Securities Act of 1933 need not 
be accompanied by a prospectus. 


Se: £ # + 


(2) The text of paragraph (a)(3)(iii) of Section 230. 
134 of Chapter I! of Title 17 of the Code of Federal 
Regulations is hereby amended to read as follows 
(bracketed portions denote optional material; pro- 
posed additional provisions in italics). 


(iii) In the case of an investment company registered 
under the Investment Company Act of 1940, the com- 
pany’s classification and subclassification under the 
Act, whether it is a balanced, specialized, bond, pre- 
ferred stock or common stock fund and whether in 

the selection of investments emphasis is piaced upon 
income or growth characteristics, and a general descrip- 
tion of an investment company including its general 
attributes, methods of operation and services offered 
provided that such description is not inconsistent with 
the operation of the particular investment company 

for which more specific information is being given, 
identification of the company’s investment adviser, 

any logo, corporate symbol or trademark of the com- 
pany or its investment adviser and any graphic design 
or device or any attention-getting headline, not invol- 
ving performance figures, designed to direct the reader’s 
attention to textual material included in the communi- 
cation pursuant to other provisions of this rule; and, 
with respect to an investment company issuing redeem- 
able securities whose registration statement under this 
Act is effective, (A) a description of such company’s 
investment objectives and policies, services, and method 
of operation; (B) identification of the company’s prin- 
cipal officers; (C) the year of incorporation or organ- 
ization or period of existence of the company, its in- 
vestment adviser, or both; (D) the company’s aggre- 
gate net asset value as of the most recent practicable 
date; (E) the aggregate net asset value as of the most 
recent practicable date of all registered investment 
companies under the management of the company’s 
investment adviser; (F) any pictorial illustration which 


is appropriate for inclusion in the company’s pro- 
spectus and not involving performance figures; (G) 
descriptive material relating to economic conditions, 
or to retirement plans or other goals to which an in- 
vestment in the company could be directed, but not 
directly or indirectly relating to past performance or 
implying achievement of investment objectives; and 
(H) a written notice of the terms of an offer which 
meets the requirements of Rule 22d-4 under the 
Investment Company Act of 1940 (17 CFR 270.22d-4) 
Provided that, (1) if any printed material permitted by 
clauses (A) through (H) is included, such communica- 
tion shall also contain the following legend set in a 
size type at least as large as, and of a style different 
from, but at least as prominent as, that used in the 
major portion of the advertisement: 


“For more complete information about (Name of 
Company) including charges and expenses [get] [ob- 
tain] [send for] a prospectus [from (Name and Ad- 
dress)] [by sending this coupon] . Read it carefully 
before you invest or [pay] [forward funds] [send 
money] . 


or, (2) if any material permitted by clauses (A) 
through (G) is used in a radio or television adver- 
tisement, such communication shall also contain 
the following legend given emphasis equal to that 
used in the major portion of the advertisement: 


“For more complete information about (Name of 
Company) including charges and expenses [get] 
[obtain] [send for] a prospectus [from (Name and 
Address)] . Read it carefully before you invest or 
[pay] [forward funds] [send money]. 


For purposes of clause (B) of this paragraph (a)(3) 
(iii), “principal officers’’ means the president in 
charge of a principal business function and any other 
person who performs similar policy making functions 
for the company on a regular basis. 


In the case of two or more registered investment com- 
panies having the same investment adviser or princi- 
pal underwriter, the same information described in 
this paragraph (a)(3)(iii) may be included as to each 
such company in a joint communication on the same 
basis it is permitted in communications dealing with 
individual companies under this paragraph (a)(3) (iii). 


All interested persons are invited to submit written 
statements of views and comments on the adoption 
of proposed Rule 22d-4 and the proposed amend- 
ment to Rule 134 in triplicate to George A. Fitz- 
simmons, Secretary, Securities and Exchange Com- 
mission, 500 N. Capitol Street, Washington, D. C. 
20549 on or before October 15, 1975. They should 
refer to File No. S7-578. All such communications 
will be available for public inspection in the Public 
Reference Room, 1100 L Street, N. W., Washington, 
D.C. 


By the Commission. 


SEC DOCKET/641 











George A. Fitzsimmons 
Secretary 


1/ Report of the Staff of the Securities and Exchange 
Commission on the Potential Economic Impact of a 
Repeal of Section 22(d) of the Investment Company 
Act of 1940 (Nov. 1972). 


2/ Letter transmitting ‘Report on Mutual Fund Dis- 
tribution and Section 22(d) of the Investment Com- 
pany Act of 1940” to U. S. Senate Committee on 
Banking, Housing and Urban Affairs. See also, In- 
vestment Company Act Rel. No. 8570, (Nov. 4, 1974). 


3/ Letter of transmittal, supra. 


4/ \Investment Company Act Rel. No. 8568 (Securi- 
ties Act Rel. No. 5536). (Nov. 4, 1974) [39 FR 

39868] , announced the adoption of an amendment 

to Rule 134 relating to investment company advertis- 
ing. Investment Company Act Rel. No. 8571 (Securi- 
ties Act Rel. No. 5537) (Nov. 4, 1974) [39 FR 40789], 
announced proposed revisions of the Statement of Pol- 
icy. Investment Company Act Rel. No. 8569 (Nov. 4, 
1974) [39 FR 40281], announced the adoption of an 
amendment to Rule 22d-1 to permit quantity discounts 
and other reductions in, or eliminations of, the sales 
load for certain group purchases of investment com- 
pany securities. The fourth release, Investment Com- 
pany Act Rel. No. 8878 (August 7, 1975) [40 FR 
33970] provides certain exemptions from Section 
22(d) for variable annuity contracts. Further amend- 
ment of Rule 134 was effectuated pursuant to Invest- 
ment Company Act Rel. No. 8824 (Securities Act Rel. 
No. 5591) (June 16, 1975) [40 FR 27442]. 


5/ The Commission has previously adopted two rules 
to codify certain administrative interpretations of 
Section 22(d) and certain orders for exemption from 


the restrictions or variations in the sales load on redeem- 


able securities. Rule 22d-1 was adopted in 1958. Invest- 
ment Company Act Rel. No. 2798 (Dec. 2, 1958) [23 
FR 9601] . Paragraph (h) was subsequently amended 
by Investment Company Act Rel. No. 6347 (Feb. 8, 
1971) [36 FR 2965] . Rule 22d-1 was further amended 
by Investment Company Act Rel. No. 8569 (Nov. 4, 
1974) [39 FR 40281]. Rule 22d-2 was adopted in 
1974. In addition, as indicated in footnote 3, supra, 
Rule 22d-3, adopted in 1975, provides certain exemp- 
tions for variable annuity contracts, Investment Com- 
pany Act Rel. No. 8878 (August 7, 1975) [40 FR 
33970] . 


6/ Report at 13, 93-97. 


7/ On November 4, 1974, and June 16, 1975, the Com- 


mission amended Rule 134 to expand the scope of ma- 
terial permitted in Rule 134 Communications. Invest- 
ment Company Act Rel. No. 8568 (Securities Act Rel. 
No. 5536) (Nov. 4, 1974) [39 FR 39868], and Invest- 
ment Company Act Rel. No. 8825 (Securities Act Rel. 
No. 5591) (June 6, 1975) [40 FR 27442] . Companies 
using Rule 134 must, however, comply with the legend 
and other requirements of Rule 134 as amended. 
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SECURITIES ACT OF 1933 
Release No. 5608/August 21, 1975 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11608/August 21, 1975 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19137/August 21, 1975 


NOTICE OF PROPOSED AMENDMENTS TO REGULA- 
TION S-X TO REQUIRE DISCLOSURE OF CERTAIN 
REPLACEMENT COST DATA IN NOTES TO FINAN- 
CIAL STATEMENTS (S7-579) 


In January 1974 in Accounting Series Release No. 151, 
the Commission called attention to the problems caused 
by inflation in the interpretation and use of financial 
statements prepared on the basis of the historical mon- 
etary cost data currently required by generally accepted 
accounting principles. At that time the Commission 
urged supplemental disclosure of data showing the 
magnitude of “‘investory profits’ which it defined in 

the release as the difference between the historical 

cost of goods sold and the current replacement cost 

of such goods at the time of-sale. The Commission 

has observed very little response to this specific sugges- 
tion in communications between registrants and invest- 
ors, nor has it seen any significant evidence of systematic 
attempts to quantify the effect of changing current costs 
on the economics of a registrant’s business, despite the 
fact that prices and the rate of inflation increased sub- 
stantially in 1974. 


While the current general rate of inflation has been re- 
duced from 1974 levels, it still persists at a rate sub- 
stantially above historical norms for the United States. 
In addition, the general rate of inflation does not re- 
flect the impact of price changes on a particular com- 
pany. The impact of such price changes may be sub- 
stantially greater or less than that indicated by an aver- 
age or general rate of inflation encompassing all price 
changes in an economy since it is characteristic of an 
inflationary economy that specific price relationships 
realign rapidly and unevenly relative to the general rate 
of inflation. 


In the light of the current rate of inflation and price 
changes, therefore, the Commission has concluded that 
it is necessary to propose amendments to its Regulation 
S-X which would require registrants to disclose in the 
footnotes to financial statements the current cost at 
the end of the reporting period of replacing investories 
and productive capacity as well as the cost of sales and 
depreciation, depletion, or amortization expense com- 
puted on the basis of replacement cost during the re- 
porting period. The Commission believes that these data 
will make it possible for investors to obtain a better 
understanding of the current costs of operating the busi- 
ness which cannot be obtained from historical cost fi- 
nancial statements taken alone and that such an under- 
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standing is necessary in order to make informed invest- 
ment decisions. Under current conditions, the Commis- 
sion is not prepared to conclude that the basic account- 
ing model needs to be changed to reflect replacement 
cost or other current value data in lieu of historical cost 
data in the financial statements. In addition, it notes 
that this is one of the matters being investigated by the 
Financial Accounting Standards Board in connection 
with the Board’s inquiry into the conceptual framework 
for financial statements. The Commission believes that 
such a fundamental change in the basic accounting 
model should only be made, if at all, after such a study. 
At the same time, it believes that the absence of any 
current cost or value information is a significant short- 
coming for users of financia! data about business activi- 
ties, and it feels that these proposed requirements for 
supplemental information wil! materially assist finan- 
cial statement users in the interim. 


The Commission also notes that in Securities Act Re- 
lease No. 5427 issued in 1973, it proposed footnote 
disclosure of cost of sales on a replacement cost basis 
with the primary objective of obtaining some measure 
of comparability among companies using different his- 
torical cost methods of computing cost of sales. No 
final rules encompassing those proposals have yet been 
adopted. Although the principal focus of the rules pro- 
posed herein is to provide current economic data, an 
additional benefit will be to provide information which 
will assist investors in comparing companies which use 
alternative methods for cost of sales and depreciation 
permitted under current generally accepted account- 
ing principles. 


While the Commission’s objective in proposing these 
rules is to improve investment decision making, it 
believes the data will also be useful to managers for 
internal purposes and to macro-economic decision 
makers who have responsibility for determining econ- 
omic policies which affect business activities. 


In addition, the Commission has noted the develop- 
ment of proposals to permit business entities to calcu- 
late depreciation for tax purposes on the basis of cur- 
rent replacement cost. 1/ Such an approach would 
reflect in the calculation of taxable income the cur- 
rent value of capital consumed. The development of 
regular replacement cost data on a systematic basis 

for reporting to investors will enable the makers of 
tax policy to determine explicitly the effect of present 
taxes on economic capital and to estimate the impact 
of alternatives. It would also assist corporations in 
creating a data base which may ultimately be used for 
tax reporting purposes. 


Finally, analysis of the data provided in supplemental 
footnote disclosure and the experience gained by regis- 
trants in preparing the data should assist the Financial 
Accounting Standards Board in making determinations 
concerning changes in the framework for financial re- 
porting. 


In proposing these rules, the Commission is fully aware 
that there will be many problems of implementation 
and that the cost of developing the required informa- 


tion may be significant. Guidelines for implementation 
of the rules proposed herewith accompany the proposal. 
The Commission welcomes comments on these guide- 
lines as well as on the rules, and it urges registrants to 
use the relatively long comment period to experiment 
in the application of the rules and guidelines to their 
particular circumstances and to report the results of 
these experiments to the Commission. The Commission 
is particularly interested in receiving information about 
specific problems in implementing the proposals, receiv- 
ing suggestions about the least costly means of develop- 
ing the required data, and obtaining specific data with 
respect to the cost of implementation supported by ex- 
hibits showing how such costs were estimated. 


The Commission wishes to emphasize that it recognizes 
that the data proposed to be required herein will require 
the use of a substantial number of estimates and judg- 
ments in its preparation. The objectivity which exists 
when data are developed by accumulating the results 

of many specific transactions will not exist in this case. 
Data preparers will generally have to make use of esti- 
mating and sampling techniques in developing specific 
indices (or making use of specific indices now available) 
that cover certain specific types of goods and services, 
judge the appropriateness of grouping certain assets 
together for revaluation, determine the frequency with 
which indices should be updated, and the like. Due to the 
lack of definitive standards at this time, the resulting 
computations will inevitably result in greater subjectivity 
than is the case with traditional accounting information. 
The Commission believes that as experience is gained, 
greater objectivity can be achieved and more specific 
computational guidelines can be developed. However, 

it also believes that the resulting data at present will 

be sufficiently specific and of great utility to investors 
and that it is not appropriate to wait for great computa- 
tional refinement before presenting such information 

to financial statement users. 


In this connection, comments are specifically solicited 
concerning whether the note containing these data 
should be labelled “unaudited,” at least initially. Such 
an approach may communicate to investors the lack 
of objective standards and precision inherent in the 
data. It may also reduce the cost of presenting the data 
by reducing the procedures which would have to be 
followed by independent public accountants if the 
footnote data were not so labelled. On the other hand, 
it may reduce the reliability of the information in an 
area where the accountant’s judgment may be particu- 
larly needed. 


The Commission also specifically solicits comments 
on the desirability of initially requiring these data 
only from those companies which exceed a particu- 
lar size criterion as well as comments on what appro- 
priate size criterion might be used. The proposed re- 
quirement might apply, for example, only to com- 
panies whose total sales or total assets exceed $50 
million. In this fashion, large companies with more 
sophisticated accounting systems and more extensive 
stockholder groups would initially present these data, 
and the rule could be extended to smaller registrants 
after more experience is gained in its implementation. 
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1/ See, for example, the report of the Committee of 
Inquiry into Inflation and Taxation, chaired by Pro- 
fessor Russell Mathews and appointed by the Prime 
Minister of Australia in 1974. 


PROPOSED RULE 


Rule 3-16. General Notes to Financial Statements. 
(See Release No. AS-4.) 


(w) Current replacement cost information. 


(1) The current replacement cost of investories at 
each fiscal year end for which a balance sheet is pre- 
sented shall be stated. If current replacement cost 
exceeds net realizable value at that date, that fact 
shall be stated and the amount of the excess dis- 
closed. 


(2) For the two most recent fiscal years, state the 
approximate amount which cost of sales would have 
been if it had been calculated by estimating the cur- 
rent replacement cost of goods and services sold at 
the times when the sales were made. 


(3) State the estimated current cost of replacing the 
productive capacity together with the current net 
replacement cost represented by the depreciable, 
depletable and amortizable assets on hand at the end 
of each fiscal year for which a balance sheet is pre- 
sented. 


(4) For the two most recent fiscal years, state the 
approximate amount of depreciation, depletion and 
amortization which would have been accrued if it 
were estimated on the basis of average current re- 
placement cost of productive capacity. For purposes 
of this calculation, economic lives or salvage values 
currently used in calculating historical cost deprecia- 
tion, depletion or amortization shall generally be used. 
For assets being depreciated, depleted or amortized 
on a time expired basis, the straight-line method shall 
be used in making this calculation. For assets depre- 
ciated, depleted or amortized on any other basis (such 
as use), that basis shall be used for this calculation. 


(5) Describe the methods used in determining the 
amounts disclosed in items (1) through (4) above. 
Describe what consideration, if any, was given in 
determining the answers to items (1) and (2) to the 
related effects on direct labor costs, repairs and main- 
tenance, utility and other indirect costs as a result of 
the assumed replacement of productive capacity. 
Where the economic lives or salvage values currently 
used in historical cost financial statements are not 

used in (4) above, an explanation of other bases used 
and the reasons therefor shall be disclosed. If deprecia- 
tion, depletion or amortization expense is a component 
of inventory costs or cost of sales, indicate that fact and 
cross-reference the <1swer for this item in item (2) in 
order to avoid potential duplication in the use of these 
data. 


(6) Furnish any additional information—such as the 
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historical customary relationships between cost changes 
and changes in selling prices, the difficulty and related 
costs (including financing) which might be experienced 
in replacing productive capacity—necessary to prevent 
the above information from giving misleading implica- 
tions. 


GUIDELINES FOR THE IMPLEMENTATION OF 
PROPOSED RULE 3-16(w) 


Introduction 


Although it is relatively easy to set forth the broad 
concepts underlying the determination of replacement 
cost computation for inventories, cost of sales, depreci- 
able, depletable and amortizable assets, and deprecia- 
tion, depletion and amortization expense, it is recog- 
nized that no simple rules can be devised that would 
cover the application of such concepts in all situations 
which may arise. Accordingly, the following guidelines 
are offered as further clarification of replacement cost 
concepts as used herein and as an aid to judgments re- 
quired during implementation of such concepts. These 
guidelines are not intended to be either rigorous or ex- 
haustive. 


General guidelines 


There appear to be various points of view concerning 
how the effects of inflation on a business entity should 
be measured. Some suggest that the best approach is to 
adjust all data prepared on a historical monetary unit 
basis by some index reflecting the composite effect of 
price changes throughout the economy so as to reflect 
historical costs on the basis of purchasing power units. 
Others believe that the impact of inflation on a par- 
ticular entity cannot be determined without consider- 
ing the specific price changes experienced by that en- 
tity in an inflationary economic environment which is 
typically characterized by wide dispersion in price 
movements. There are also those who believe that both 
effects should be considered by analyzing changes in 
specific prices affecting the firm in terms of the pro- 
portion which result from general changes in purchas- 
ing power and the proportion which result from other 
factors. 


In proposing limited supplemental disclosure of re- 
placement costs, the Commission is requiring the pre- 
sentation of data which reflect the impact of specific 
price changes on the firm. In so doing, the Commission 
is not reaching the conclusion that data reflecting his- 
torical costs on the basis of general purchasing power 
units would not be useful, nor is it suggesting that 
these data would not be valuable in analyzing specific 
price changes. At the present time, however, the Com- 
mission is not proposing to require the presentation of 
data on a general purchasing power basis. 


The basic objective of the Commission in proposing 
to require replacement cost data is to give investors 
information about the current economics of business 
operations rather than the value of business assets. The 
disclosures proposed do not represent a current value 
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approach, although presumably assets measured by cur- 
rent cost will more closely approximate current value 
than will historical cost data. Accordingly, the proposal 
does not require disclosures related to assets other than 
inventories and certain depreciable, depletable or amor- 
tizable assets which represent the operating assets of a 
business. It does not propose supplemental disclosures 
in regard to monetary assets or liabilities, investments 
held for monetary gain rather than operating use, or 
goodwill. Similarily, if assets not essential to operations 
(e.g., an abandoned plant or excess land) are included 
in fixed assets, such assets, if significant, should be set 
forth separately on the balance sheet and no supple- 
mental replacement cost data need be reported in 
accordance with the proposed rules. Such nonessen- 

tial assets have also been characterized as severable 
assets which may be disposed of without impairing the 
firm's operating objectives and commitments. Such 
assets are generally not depreciated, depleted or amor- 
tized and are carried on the financial statements at the 
lower of cost or net realizable value. In cases where net 
realizable value is materially above cost and the inten- 
tion to dispose of the assets exists, additional disclosure 
of the net realizable value would ordinarily be desirable. 


In addition, the release does not propose to require 
revised financial statements even on a supplemental 
basis, nor does it require the specific disclosure of the 
effect on net income of applying replacement cost 
methods. Accordingly, although “holding gains and 
losses’ are implicit in asset balances computed on a 
replacement cost basis, this release does not attempt 
to deal with the issue of whether or not such amounts 
should be recognized in the statement of operations. 
It is noted that the issue of what constitutes appropri- 
ate treatment of gains and losses currently is a cause 
for great debate, which is part of the study of the con- 
ceptual framework for financial statements now being 
undertaken by the Financial Accounting Standards 
Board. The disclosure of selected asset balances and 
expense items indicating the impact of price changes 
on these elements of the entity will serve as highly 
useful information until these issues are resolved and 
more comprehensive reporting procedures are develop- 
ed. 


The definition of replacement cost 


For purposes of this release, replacement cost is the lowest 
amount that would have to be paid in the normal course of 
business to obtain an asset of equivalent operating or pro- 
ductive capability. In the case of depreciable, depletable or 
amortizable assets, gross and net replacement cost should be 
distinguished. Gross replacement cost is the total estimated 
current cost of replacing total productive capacity at the 
end of the year while net replacement cost is the gross re- 
placement cost adjusted for the already expired service po- 
tential of such assets. Similarily, reproduction cost, which is 
the cost to replace an existing asset in identical form but at 
current price levels, should be distinguished. Frequently 
replacement cost and reproduction cost are considered 
interchangeable. When there is no change in technology 
(affecting the output of the asset) or materials (affect- 

ing the input costs of the asset), both methods should 
Provide the same results. When such changes have 


occurred, however, replacement cost is a more accurate 
representation of asset value since it gives recognition 
to both functional and technological obsolescence. 
This distinction will be discussed further below. 


One of the objectives inherent in the replacement 

cost approach is to measure the cost of maintaining the 
operating capability or productive capacity of the en- 
tity. Accordingly, it is the current cost associated with 
retaining the existing potential of the entity for provid- 
ing goods and/or services. The concept does not neces- 
sarily imply that assets used up in operations will! be 

or would have to be replaced with other identical as- 
sets. 


In theory, replacement cost is applied on an item-for- 
item, transaction-by-transaction basis. In practice spec- 
ific indices are frequently applied to various asset group- 
ings during the accounting period such that replacement 
cost and specific price level indexing methods become 
variants of one another. At present there is no generally 
available set of indices which appear useful to all entities 
or various Operating segments of the entity. In determin- 
ing replacement costs, the use of available public indices 
(e.g., wholesale price indices) is encouraged whenever 
possible since it will simplify implementation and will 
enhance the objectivity of the information. Data pre- 
parers will have to exercise judgment in determining 
whether such indices are an appropriate measure of the 
impact of price changes on the entity. In other cases 
data preparers will have to generate indices internally 
and will have to exercise judgment in grouping assets 
appropriately; in determining whether price changes 

for one, a few, or all assets in th 2 group will be used 

to update the indices; and in deciding how frequently 
indices will have to be updated. A brief description 

of the assumptions and methods used is required 

under the proposed rule. 


Replacement cost methods require the use of a number 
of estimates. Although in many cases these estimates 
may be statistically derived and thus objectively veri- 
fiable to some degree within the entity, the current 
lack of detailed standards will call for considerable 
judgment by data preparers. Until more experience 

is gained more detailed standards are not warranted 
and flexibility in dealing with implementation prob- 
lems is encouraged along with a general description of 
the method used. Accordingly, it is recognized that the 
lack of detailed objective standards from outside the 
firm will frequently mean that replacement cost data 
will not be fully comparable between firms. Neverthe- 
less, it is expected that replacement cost data will en- 
hance comparability when compared with the varia- 
tions that exist in current generally accepted account- 
ing principals for inventories and depreciation which 
vary widely and lack detailed objective criteria for 
application. Although flexibility is encouraged, cri- 
teria adopted by the entity should be consistently 
applied. Any subsequent change in criteria should be 
disclosed when the impact of such a change is significant. 
In this way users of the information will be able to more 
accurately appraise the major impacts of price changes 
on the operations of a particular entity over time. 
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Occasionally entities engage in projects with relatively 
fixed terms. Examples of such projects are long-term 
construction contracts or contract research and de- 
velopment programs. Frequently assets associated with 
such projects have no utility apart from that project 
and are thus related to only the one particular produc- 
tion cycle contemplated under the particular project. 
Where this is the case the going concern or continuity 
of operations assumption implicit in the replacement 
cost method is not applicable. Accordingly, it is be- 
lieved that in the usual case such assets are most ap- 
propriately valued on a historical cost basis. 


Certain regulated companies have argued that any 
change in accounting valuation methods is inappropriate 
to such companies since their rate base is determined 

on some other basis. However, information about the 
impact of price changes on such companies should be 
provided since it appears relevant in appraising the 
rate-making process and in assessing the results and 
future prospects of such companies. 


In the case of entities whose operations are denomin- 
ated in foreign currencies, replacement cost calculations 
should be made on the basis of current costs in those 
currencies. In translating those data for purposes of 

the disclosures required under this rule, the exchange 
rate at the balance sheet date should be used for asset 
balances while the rates during the period should be 
used for computing expenses recognized during that 
period. 


Some specific problems which may be encountered 
in the application of replacement cost concepts to 
the four specific disclosures proposed to be required 
by this release are discussed below. 


Inventory 


The amount shown for inventories in the footnote dis- 
closure proposed to be required by this release is the 
replacement cost determined at each date for which 

a balance sheet is presented. Such data will not be 
changed in subsequent periods. For example, replace- 
ment cost of year-end 1974 inventory will be based 

on 1974 year-end prices and not redvised in the follow- 
ing year when the statements are presented again on a 
comparative basis. 


For purchased inventories, replacement cost should 
be based on current buying prices having regard to 
normal order quantities and supply conditions. When 
it is difficult or impractical to determine current buy- 
ing prices on an item-by-item basis, it is frequently 
possible to approximate replacement costs through 

the application of specific price indices to the original 
or previously adjustec costs. Similar calculations are 
currently made in computing dollar-value LIFO in- 
ventory adjustments. For work in process and finish- 
ed goods inventories, reference may be made to cur- 
rent reproduction costs for the particular inventories. 
This usually requires the maintenance of some form 

of a standard cost system. Standard costs realistically 
set and regularly updated to reflect current input costs, 
rates and operating conditions ordinarily constitute a 
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reasonable approximation of replacement costs. This 
procedure will typically require a revaluation of de- 
preciable, depletable or amortizable assets on a re- 
placement cost basis. Standard cost systems based on 
the historical cost of productive facilities will gener- 
ally not provide the appropriate data without adjust- 
ment. 


As previously noted, considerable judgment will be 
needed in selecting and/or developing appropriate in- 
dices; in placing some, all, or none of the assets to 

be indexed into groups with relatively homogeneous 
cost characteristics; and in establishing the frequency 
(and method, if internally derived) of updating in- 
dices. The establishment of indices ordinarily will 
require the use of statistical techniques. During the 
period, indices for raw materials can be revised regu- 
larly (usually monthly or quarterly depending on the 
volatility of price changes) based on a sample of ma- 
jor input categories. For work in process and finish- 
ed goods it is possible to regularly update standard 
cost formulae for a single product which is repre- 
sentative of a large product group and, in this manner, 
index the standard cost formulae for the entire product 
group. Periodic testing of the estimates and assump- 
tions used in such approaches will facilitate increased 
accuracy in the selection and development of indices. 
Such approaches have been used in practice and it ap- 
pears that the key to the development of increasingly 
useful information to management and shareholders 
is the refinement of indices through experience over 
time. 


Obsolete or discontinued inventory items should be 
set forth separately and not included in replacement 
cost calculations. These items are not part of the con- 
tinued production process and thus are not essential 
to the continuing of business operations. 


If a company has as part of its continuing production 
process long-term supply contracts at a fixed price or 
at a price which accretes at a rate substantially below 
market price, the actual price paid under the contracts 
should be used in determining replacement costs. 
Where the amounts of inputs acquired under the con- 
tracts are a substantial part of the production process, 
the nature and term of such contracts should be dis- 
closed. 


Where the firm’s current buying price at the end of 
the period is based upon a supply contract of short 
duration and does not relect year-end market prices, 
estimated current market price rather than the firm’s 
current contract buying price should be used. 


Cost of sales 


The amount shown for cost of sales should be based 

on current replacement costs determined during the 
course of the reporting period. Frequently such costs 
will constitute estimated average replacement costs 
based on indices and/or standard cost formulae 

used during the period. Accordingly, the same methods 
described in the Inventory Guidelines will be used to 
compute cost of sales. It should be noted, however, 
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that more accurate estimates will typically be achieved 
by more frequent updating of indices and standard 
costs being applied. 


in developing estimation techniques, the objective 
should be to determine the cost of replacing goods 
at the time sales were made. This will result in an 
investor being able to see the relationship between 
sales and cost of sales on a current basis. Computing 
cost of goods sold on the basis of end-of-period re- 
placement cost of all goods sold during the period 
will not meet the objectives of this disclosure since 
it would not provide information about the relation- 
ships between sales during the reporting period and 
cost of sales at the time when such sales were made 
and thus would not indicate the impact of price 
changes on operations during the period. To the ex- 
tent that the relationships which exist on a replace- 
ment cost basis during the period are not indicative 
of the relationships existing at the end of the period 
or which are anticipated, such facts should be dis- 
closed. 


To the extent that cost of sales in the historical fi- 
nancial statements includes costs of individual pro- 
jects of a unique sort which do not require the ac- 
quisition of goods and services which are reguiarly 
used in the registrant’s production process, such as 

is the case in many research projects and in some con- 
struction projects accounted for on a percentage of 
completion basis, the historical cost of these projects 
should be used. If, however, such projects require 

the use of standard inputs acquired during the course 
of the project, current input cost data should be de- 
veloped even if the end products produced are unique 
or unusual in nature. 


Depreciable, depletable or amortizable assets 


The amount shown for depreciable, depletable or 
amortizable assets at the end of the period should 

be based on replacement costs determined at that time. 
Such data should not be changed in subsequent periods 
when the statements are presented again on a compara- 
tive basis. 


Ordinarily the current gross replacement cost along 
with current net replacement cost (as earlier defined) 
should be disclosed. Whenever such assets are revalued 
on the basis of their current replacement cost, it will 
be necessary to make an adjustment to accumulated 
depreciation in order to properly reflect service po- 
tential used up in prior periods expressed in terms of 
replacement cost at the current balance sheet date. 
For purposes of the disclosure required in this release 
this catch-up adjustment should not be included in re- 
valued expense items called for by this release. 


Certain intangible assets such as licenses, franchises 
and the like generally should be valued at replacement 
cost if they are of an essential nature to business oper- 
ations. For other intengibles having unique character- 
istics (such as patents, trademarks and the like) his- 
torical cost may be used. Goodwill would not be in- 
cluded in the reevaluation process due to lack of any 





objective criteria for evaluating it on an ongoing basis. 


Other useful distinctions may be drawn. For example, 
specific assets may be distinguished by whether they 
are general purpose (e.g., standard machine tools) or 
special purpose (e.g., custom tools or processes). Re- 
placement costs for general purpose tools may be de- 
termined directly (item-for-item at current replacement 
cost) or by reference to specific indices for an equiva- 
lent asset or group of equivalent assets. Special purpose 
and highly unique assets may be valued on the basis of 
estimated reproduction costs for the specific asset or 
on the basis of estimated unit costs to replace the 

asset with one that has an equivalent function (e.g., 
buildings may be classified by type and valued by a 
standard unit cost per square foot to replace that 

type of building). 


Wherever possible, management should attempt to 
value specific assets. However, when various assets 

are used in an integrated or interdependent manner, 

it may be necessary to consider them as one item to de- 
termine their replacement cost. In such instances it is 
frequently possible to view such assets as an inseparable 
group and to value the group on the basis of the total 
number of units of output which can be produced by 
thai group times the current per-unit replacement cost 
for the most efficient substitute available for producing 
such units. Such valuation may have to be adjusted for 
such factors as the physical size of the substitute or the 
utility of the increased output. It is recognized that a 
recurring problem will be determining what constitutes 
a most efficient substitute. 


Related to that problem is the difficulty of valuing an 
asset on the basis of equivalent operating or productive 
capability. The necessity for determining an equivalent 
function arises because of technological innovations that 
make the most efficient replacement asset one that has 
similar output but different rates or quality of output, 
or because of the lack of availability of a strictly equiva- 
lent asset. There is no ready solution to these problems 
and the simplest answer is that considerable judgment 
may be required to determine equivalent functionality. 
One approach that has been used is to establish a basis 
of equivalent outputs. For example, the current replace- 
ment cost of a particular asset owned by the entity 
would be half the price of the nearest equivalent asset 
that would be purchased as a replacement in the ordin- 
ary course of business and that has double the capacity. 
In other instances, management may have to look at the 
overall utility of a particular asset to the entity. For ex- 
ample, even if automobiles have been substantially 
technologically improved, the relevant factor may be 
that the entity needs one unit of transportation. In such 
a case no consideration should be given to technologi- 
cal improvements in the replacement automobile. 


For purposes of this release, land is generally excluded 
from replacement cost considerations since in the or- 
dinary case land is either not used up in the productive 
process or it is held as an investment and is not essential 
to continued operations. However, it should be noted 
that in some circumstances current values for land held 
by the entity may be of substantial importance in 
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appraising the investment value of that entity. Although 
this situation is not directly contemplated by this re- 
lease, entities are encouraged to disclose estimated cur- 
rent values for such land where such values vary signifi- 
cantly from historical cost, as well as the basis or 
method used for establishing the current value of such 
land. Entities supplying such information will ordinarily 
be expected to demonstrate to the staff of the Commis- 
sion that such values are reasonably derived. 


A special problem in applying the replacement cost con- 
cept occurs when attempting to value natural resource 
reserves. It is not meaningful to measure the cost of re- 
producing the specific mines or wells which comprise 
the depletable assets of a natural resource company. 


In this case, therefore, it will normally be necessary to 
estimate the cost of purchasing the existing mineral 
reserves owned by the company. Frequently it is possi- 
ble to make such an estimate on the basis of the value 
of comparable reserves available in the market place 
with adjustments as deemed appropriate. Professional 
engineers are known to make such determinations. 
However, where in the judgment of management such 
values are not an appropriate reflection of current values 
or such values cannot be reasonably obtained, current 
values determined on some other basis may be used in 
addition to or in lieu of replacement cost methods. 
Where this is the case, disclosure of the methods used 
along with the reasons for using them and an explana- 
tion of the meaning of the resulting valuation will be 
required. Once again, entities supplying such informa- 
tion will ordinarily be expected to demonstrate to 

the staff of the Commission that such values are rea- 
sonably derived. 


Financing leases as defined by Accounting Series Re- 
lease No. 147 should be treated as capitalized for pur- 
poses of revaluing assets in accordance with this re- 
lease. 


As previously discussed, assets held as part of a par- 

ticular project which is expected to have a relatively 
fixed and nonrecurring production cycle should nor- 
maily be valued on the basis of historical cost. 


Depreciation, depletion and amortization amounts 


The disclosure of the supplemental footnote data in 
regard to depreciation, depletion and amortization ex- 
pense should be based on the estimated current replace- 
ment costs during the period. For assets used through- 
out the period, the replacement cost data may be 

based on the average of replacement cost at the begin- 
ning and the end of the period. Approximations may 
be used for assets acquired during the period. 


In calculating the expense amount, a straight-line 
method should be used, generally based on the same 
useful life and proportionate salvage value as that used 
for historical cost statements. In circumstances where 
assets are valued on the basis of the replacement cost 
of the most efficient substitute and where the useful 
life or proportionate salvage value of such a substitute 
varies significantly from the useful life or proportion- 


648/SEC DOCKET 





salvage value being used in historical cost statements for 
the asset being valued, it may be necessary to adjust 
such lives or salvage values to appropriately reflect the 
cost of replacing such an asset. The nature and reason 
for such an adjustment should be disclosed where its 
overall impact would be significant. 


The straight-line method is specified to achieve com- 
parability. In so specifying, it is recognized that any 
basis of measuring depreciation, depletion or amorti- 
zation of a cost base is essentially a system of alloca- 
tion rather than valuation. The assumptions used 
here provide for a systematic and rational basis for 
making such allocations. 


Comment period and proposed effective date 


Because of the significance of this proposal, comments 
will be received until January 31, 1976. 


The proposal supersedes amendments to Rule 5-02-6 
originally made in Securities Act Release No. 5427 
(October 4, 1973; Securities Exchange Act Release 
No. 10420, Public Utility Holding Company Act Re- 
lease No. 18110. Investment Company Act Release 
No. 8023) to the extent that such proposals have not 
been adopted to date. 


The foregoing are proposed to be adopted pursuant 
to Sections 6, 7, 8, 10 and 19(a) of the Securities 
Act of 1933; Sections 12, 13, 15(d) and 23(a) of 

the Securities Exchange Act of 1934; and Sections 
5(b), 14 and 20(a) of the Public Utility Holding Com- 
pany Act of 1935. 


All interested persons are invited to submit written 
comments on the proposals on or before January 31, 
1976. The communications should be addressed to 
the Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549, and should be referenced 
to File No. $7-579. All comments wil! be available for 
public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11593/August 14, 1975 


ERRATA 
The first sentence under (b)(4) of Release 34-11593 





























dated August 14, 1975, in Vol. 7, No. 13 of the SEC 
DOCKET should be corrected to read as follows: 





















The term “Rights of Accumulation” as used 
in paragraph (d) of this Rule shall mean a 
schale of reducing sales charges in which the 
sales charge applicable to the securities being 
purchased is based upon the aggregate quan- 
tity of securities previously purchased or ac- 
quired and then owned plus the securities be- 
ing purchased. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11596/August 15, 1975 


Admin. Proc. File No. 3-3811 
in the Matter of 


STANLEY BURSTEIN 
Monsey, New York 


FINDINGS AND BAR ORDER 


Stanley Burstein, who was a vice president of a regis- 
tered broker-dealer, failed to answer the order that 
instituted these proceedings under the Securities Ex- 
change Act and is therefore in default. 1/ 


On the basis of that order it is found that: 2/ 


1. During the period from December 1970 to July 
1972, respondent willfully violated Sections 5(a) 
and 5(c) of the Securities Act in that he offered, 
sold and delivered after sale the common stock of 
Pied Piper Yacht Charters Corporation when no re- 
gistration statement under that Act had been filed 
or was in effect as to those securities. 


2. During the same period, respondent willfully 
violated Section 17(a) of the Securities Act and 
Section 10(b) of the Exchange Act and Rules 10b- 
5 and 10b-6 thereunder in connection with transac- 
tions in Pied Piper stock. He manipulated the mar- 
ket for Pied Piper stock; quoted prices for the stock 
unrelated to supply, demand or intrinsic value; and, 
while engaged in a distribution of the stock, bid for 
and purchased it for accounts in which he had a bene- 
ficial interest and induced others to purchase it. In 
addition, he purchased and sold the stock while in 
possession of material, non-public information con- 
cerning the business affairs of the company and its 
affiliates, which he did not disclose; received more 
underwriting compensation than was disclosed in 

the Pied Piper offering circular; sold Pied Piper stock 
to investors in states where the sales violated local 
securities laws; made untrue statements concerning 
the future market price of such stock and the com- 
pany’s merger and acquisition negotiations; and failed 
to disclose to purchasers and sellers that he had been 


protected against loss in his market transactions, that he 
was effecting transactions on behalf of Pied Piper’s man- 
agement, and that he was acting as a market maker. 


3. During the period from March 1971 to Juiy 1972, 
respondent willfully aided and abetted violations of 
Section 17(a) of the Exchange Act and Rule 17a-3 
thereunder in that his firm’s records failed to disclose 
all of the underwriting compensation received from the 
sale of Pied Piper stock and contained trades with false 
addresses. 


In view of the foregoing, it is in the public interest to 
bar Burstein from association with any broker or 
dealer. 


Accordingly, 1T 1S ORDERED that Stanley Burstein 
be, and he hereby is, barred from association with any 
broker or dealer. 


For the Commission by the Office of Opinions and 
Review, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Rule 7(e) of the Commission’s Rules of Practice 
provides that the allegations in that order may be 
deemed true as to a defaulting respondent. 


2/ The findings herein are not binding on any other 
respondent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11597/August 15, 1975 


The Securities and Exchange Commission has ordered 
administrative proceedings under the Securities Ex- 
change Act of 1934 against Stephen Smith, Chairman 
of the Board of Smith, Jackson & Co., Inc.; Roger 
Nieman; Richard Peress; William Dix; Edward Kessler; 
Bell & Beckwith, a registered broker-dealer located in 
Toledo, Ohio; Grafton Mouen, a general partner of 
Bell & Beckwith; and Banque de Paris et des Pays-Bas, 
a Swiss Bank. 


The information leading to these proceedings was de- 
veloped as a result of the joint SEC-NASD Task Force 
effort. It is alleged by the Commission's staff that re- 
spondants Smith, and Banque de Paris willfully vio- 
lated and willfully aided and abetted violations of the 
antifraud provisions of the Securities Act of 1933 and 
of the Securities Exchange Act of 1934, and that Bell 
and Beckwith, Mouen, Kessler, Nieman and Peress 
willfully violated and willfully aided and abetted vio- 
lations of the antifraud provisions of the Exchange 
Act in the purchase and sale of Pelorex Corp. securi- 
ties. 
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The charges allege, among other things that the Banque 


de Paris withheld a large proportion of the original offer- 


ing of Pelorex Corp. from the public market and in con- 
cert with Smith was thereby able to artifically limit the 
available supply of Pelorex stock from the outset of the 
offering. The Banque de Paris is also charged with resell- 
ing a proportion of the stock withheld at a later date at 
a substantial profit. 


The charges also allege that Smith, Nieman, and Mouen 
induced and recommended to their customers the pur- 
chase of Pelorex at inflated prices without any reason- 
able basis and on the basis of information including 
inside information which did not justify such recom- 
mendations and inducements. 


Smith is charged with manipulating the price of Pe- 
lorex common stock by the use of fraudulent devices. 
The charges specify that maong the fraudulent devices 
utilized were the use of put and call options arranged 
by a registered broker-dealer which worked to restrict 
the available supply of Pelorex common stock and 
thereby facilitate the manipulation. Also, it is alleged 
that Smith utilized nominee and controlled accounts 
and stock purchase pools to create artificial buying 
pressure. 


The charges against Kessler are based on allegations 
that he acted in concert with Smith and Nieman to 
make transactions in Pelorex based on quarantees of 
profit by Smith and Nieman, thereby lending the 


name and prestige of the broker-dealer with whom Kess- 


ler was employed to the market in Pelorex common 
stock and creating the false and misleading illusion of 
a widespread, free and independent market in Pelorex 
and that they failed to disclose to customers the de- 
tails of this arrangement. 


A hearing will be scheduled by further order to take 
evidence on the staff’s allegations and to afford the 
respondents an opportunity to offer any defenses 
thereto, and for the purpose of determining whether 
the allegations are true and, if so, whether any action 
of a remedial nature are appropriate in the public in- 
terest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11598/August 15, 1975 


The Securities and Exchange Commission announced 
pursuant to Section 12(K) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the temporary suspen- 
sion of over-the-counter trading for a ten-day period 
commencing at 11:55 a.m. (EDT) on August 15, 1975 
and terminating at midnight (EDT) on August 24, 
1975 of the common stock of Valhi, Inc. The Com- 
mission announced the filing of an injunctive action in 
U. S. District Court for the Southern District of Texas 
(Houston Division) against D. Doyle Mize, Valhi, Inc., 
Southdown, Inc., Farnham Corporation, Leland McCar- 
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thy and Richard McCarthy, charging violations of the 
anti-fraud provisions and tender offer provisions of the 
securities acts. 


The suit charges a continued concealed plan by de- 
fendants Mize and the McCarthys to obtain personally 
a controlling block of voting stock of defendant Valhi 
at prices substantially lower than both its per-share 
book value and prices they would otherwise have been 
willing to pay in the marketplace, and that they planned 
to use defendant Valhi’s assets to finance such acquisi- 
tions, after causing the stock of Valhi to be spun off 
from Southdown. The Complaint alleges that in con- 
nection with the spin-off and a subsequent tender offer 
by Mize and the McCarthys, false and misleading infor- 
mation was disseminated to the public and filed with 
the Commission. 


In addition to seeking injunctions against the defendants’ 
future violations of the anti-fraud and tender offer pro- 
visions of the Federal securities laws, the Commission's 
Complaint seeks the issuance of such further relief as 

is necessary to protect and perserve the assets of South- 
down and Valhi, and to protect the interests of stock- 
holders and other interested persons including but not 
limited to the appointment of such persons as may be 
necessary to assist or advise the Court as to what speci- 
fic relief need be instituted for the protection of all 
interested persons. 


See Litigation Release 7042/August 15, 1975 for a 
further description of the suit. 


The Commission cautions broker-dealers, shareholders, 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the Ex- 
change Act, at the termination of the trading suspen- 
sion no quotation may be entered unless and until 
they have strictly complied with all of the provisions 
of said rule. If any broker or dealer has any questions 
as to whether or not he has complied with said rule, he 
should not enter any quotation but immediately con- 
tact the staff of the Division of Enforcement in Wash- 
ington, D. C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain 
from entering quotations relating to the securities in 
question until such time as he has familiarized himself 
with said rule and is certain that all of its provisions 
have been met. If any broker or dealer enters any quo- 
tation which is in violation of said rule, the Commis- 
sion will consider the need for prompt enforcement 
action. 





















SECURITIES EXCHANGE ACT OF 1934 
Release No. 11599/August 18, 1975 


Admin. Proc. File No. 3-3708 
In the Matter of 


ROBERT NAGLER 
8 Westminister Place 
Old Tappan, New Jersey 


ORDER DISCONTINUING PROCEEDINGS 


Respondent having been barred from association with 
any broker or dealer (Summit Equities Corp., Securi- 
ties Exchange Act Release No. 11358 (April 18, 1975), 
6 SEC Docket 684), it is 


ORDERED that these proceedings under the Securi- 
ties Exchange Act be, and they hereby are, discontinued 
as to Robert Nagler. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11600/August 18, 1975 


Admin. Proc. File No. 3-3811 
In the Matter of 


G. L. EQUITIES CORPORATION 
New York, New York 


GEORGE C. BERGLEITNER, JR. 


ORDER DISCONTINUING PROCEEDINGS 


The broker-dealer registration of G. L. Equities Cor- 
poration having been revoked and George C. Berg- 
leitner, Jr. having been barred from association with 
any broker or dealer (G. L. Equities Corporation, 
Securities Exchange Act Release No. 10384 (Septem- 
ber 12, 1973), 2 SEC Docket 425), it is 


ORDERED that these proceedings under the Securi- 
ties Exchange Act be, and they hereby are, discon- 
tinued as to G. L. Equities Corporation and George 
C. Bergleitner, Jr. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 11601/August 18, 1975 


The Securities and Exchange Commission has ordered 
administrative proceedings under the Securities Ex- 
change Act of 1934 (Exchange Act) naming Bramwell, 
Chandler, Johnson & Co. (the Registrant), a Marshall- 
town, lowa, broker-dealer. Also named as respondents 
are Willis K. Bramwell, a stockholder and formerly 
president and director of the Registrant; Robert R. 
Chandler, its vice president, secretary, and a stock- 
holder, and Kent W. Johnson, its president, and 
treasurer and a stockholder. 


The proceedings are based on allegations of the Com- 
mission’s staff of violations of the Commission’s rules 
relating to the Registrant's application for registration 
as a broker-dealer and of violations of the anti-fraud 
provisions of the Exchange Act and the Securities Act 
of 1933. 


The Commission.s staff has also charged that all re- 
spondents failed reasonably to supervise, with a view 
to preventing the violations alleged above, those per- 
sons who were subject to their supervision and who 
committed such violations. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations and to afford the 
respondents an opportunity to offer any defenses 
thereto, for the purpose of determining whether the 
allegations are true, and, if so, whether any action of 
a remedial nature should be ordered by the Commis- 
sion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11602/August 19, 1975 


Admin. Proc. File No. 3-4697 


In the Matter of 


CHURCH FINANCE, INC. 
516 East Capitol Street 
Jackson, Mississippi 


RALPH H. HESTER, SR. 
WILLIE BUFORD RIVES 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


This is a broker-dealer proceeding under the Securities 
Exchange Act. Church Finance, Inc., a registered brok- 
er-dealer (“registrant”), Ralph H. Hester, Sr., its presi- 


SEC DOCKET/651 





dent, and Willie Buford Rives, its executive secretary- 
treasurer, have submitted offers of settlement which 
the Commission has determined to accept. Solely for 
the purpose of this proceeding and any other proceed- 
ing brought by the Commission and without admitting 
or denying the allegations in the order for proceedings, 
respondents consent to the findings and sanctions set 
forth below. 


On the basis of the order for proceedings and the offers 
of settlement, it is found that: 


1. During the period from about January 1970 to June 
1975, respondents willfully violated Sections 5(a) and 
5(c) of the Securities Act in that they offered and sold 
the common stock of registrant while no registration 
statement had been filed or was in effect as to those 
securities. 


2. During the period from about July 1, 1975 to June 
1975, registrant, willfully aided and abetted by Hester 
and Rives, willfully violated Section 11(d)(1) of the 
Exchange Act in that registrant effected transactions, 
in connection with which registrant arranged for the 
extension and maintenance of credit to customers on 
securities which were a part of a new issue in the dis- 
tribution of which registrant participated as a member 
of a selling group within 30 days prior to such exten- 
sion of credit. 


3. During the same period, registrant, willfully aided 
and abetted by Hester and Rives, willfully violated 
Section 7(c) of the Exchange Act and Regulation T 
thereunder in that registrant improperly arranged for 
the extension of credit to and for customers on se- 
curities. 


4. During the period from about January 1, 1973 to 
June 1975, registrant, willfully aided and abetted by 
Hester and Rives, willfully violated Section 17(a) of 
the Exchange Act and Rules 17a-5(m) and (n) there- 
under in that registrant failed to furnish its customers 
with required statements and failed to file with the 
Commission required reports. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offers of settle- 
ment. 


Accordingly, 1T 1S ORDERED that the registration 
of Church Finance, Inc. be, and it hereby is, suspend- 
ed for a period of 14 days, effective as of the opening 
of business on August 25, 1975; and it is further 


ORDERED that Ralph H. Hester, Sr. and Willie Bu- 
ford Rives be, and they hereby are, suspended from 
association with any broker or dealer for a period of 
30 days, effective as of the opening of business on 
August 25, 1975. 


For the Commission by the Office of Opinions and 
Review, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11603/August 19, 1975 


Admin. Proc. File No. 3-4701 
In the Matter of 


GENERAL CRUDE OIL COMPANY 
(81-182) 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE ACT 


The Securities and Exchange Commission has issued 
an order granting the application of General Crude 
Oil Company (“‘Applicant’’) a Delaware Corporation, 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended (the “1934 Act’’), for an 
exemption from the provisions of Section 15(d) of 
the 1934 Act. 


It appears to the Commission that the requested ex- 
emption is not inconsistent with the public interest 
and the protection of investors in view of the limited 
trading activity in the Applicant's 8-1/2% Seven Pay- 
ment Notes due in 1982, 8-1/2% Restricted Five- 
Payment Notes due in 1980, and its 8-1/2% Install- 
ment Note; the Notes are fully guaranteed by Inter- 
national Paper Company (“‘IPCo”’); IPCo is required 
to file reports under Section 13 of the 1934 Act; 
none of the equity securities of the Applicant are 
beneficially owned by any person other than IPCo; 
and Applicant has undertaken to report on Form 8- 
K, among other things, any event occurring which 
would affect the rights of holders of the Notes. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11604/August 19, 1975 


ADOPTION OF SECURITIES EXCHANGE ACT 
RULE 19b-4 AND RELATED FORMS 19b-4A AND 
19b-4B; RESCISSION OF SECURITIES EXCHANGE 
ACT RULES 9b-1, 15Aj-2, 15Aj-3 AND 17a-8; AND 
DELEGATION OF AUTHORITY TO DIVISION OF 
MARKET REGULATION 


The Securities and Exchange Commission, acting 
pursuant to the authority vested in it by the Se- 
curities Exchange Act of 1934 (the ““Act’’), 1/ 

and particularly Sections 2, 3, 6, 13, 15A, 17, 19 

and 23 thereof, 2/ Section 13 (new Section 15B 

of the Act), Section 15 (new Section 17A of the Act) 
and Section 31(b) of the Securities Acts Amendments 
of 1975 (the “1975 Amendments”), 3/ has adopted 
Rule 19b-4, together with related Forms 19b-4A and 























19b-4B, effective immediately. Rule 19b-4 provides 
procedures for self-regulatory organizations to file 
proposed rule changes and to give notice as to certain 
stated policies, practices or interpretations on the re- 
lated forms. It also prescribes procedures to be follow- 
ed by the Commission in considering proposed rule 
changes filed with the Commission. In connection with 
the adoption of Rule 19b-4, the Commission has pro- 
vided certain delegated authority to the Director of 

the Division of Market Regulation and has rescinded 
Securities Exchange Act Rules 9b-1 and 17a-8, effec- 
tive immediately, and 15Aj-2 and 15Aj-3, effective 
December 1, 1975. 


Background 


Effective June 4, 1975, Section 19(b) of the Act re- 
quires that, in connection with a proposed rule or pro- 
posed change in, addition to, or deletion from the 
rules of a self-regulatory organization (a proposed rule 
change), self-regulatory organizations shall file, in ac- 
cordance with rules prescribed by the Commission, 
copies of the proposed rule change accompanied by a 
concise general statement of the basis and purpose 
thereof. Self-regulatory organizations are national se- 
curities exchanges registered pursuant to Section 6 of 
the Act, securities associations registered pursaunt to 
Section 15A of the Act, clearing agencies registered 
pursuant to new Section 17A(b) of the Act upon its 
effectiveness on December 1, 1975, and the Municipal 
Securities Rulemaking Board to be created pursuant 
to new Section 15B of the Act, which for purposes of 
Sections 19(b), 19(c) and 23(b) of the Act, is defined 
as a self-regulatory organization in Section 3(a)(26) of 
the Act. Under Sections 3(a)(27) and 3(a)(28) of the 
Act, the rules of a self-regulatory organization mean 
the constitution, articles of incorporation, by-laws, and 
rules, or instruments corresponding to the foregoing 
and such of the stated policies, practices and interpre- 
tations of the self-regulatory organization as the Com- 
mission, by rule, determines to be necessary or appro- 
priate in the public interest or for the protection of 
investors to be deemed to be rules. 


Subject to limited exceptions, the Commission is re- 
quired, upon the filing of a proposed rule change, to 
publish notice thereof together with the terms of 
substance or a description of the subjects and issues 
involved. Interested persons will have an opportunity 
to submit written data, views and arguments concern- 
ing the proposed rule change. A proposed rule change 
may not take effect unless approved by the Commis- 
sion or otherwise permitted by Section 19(b) of the 
Act. Section 19(b)(2) prescribes the procedure by 
which, and time periods within which, the Commis- 
sion will take action to approve a proposed rule change 
or to institute proceedings to determine whether the 
proposed rule change should be disapproved and, if 
such proceedings are instituted, to approve or dis- 
approve a proposed rule change. Section 19(b)(3)(A) 
provides that the Commission may, by rule, specify 
as without the provisions (and procedures) of Section 
19(b)(2) proposed rule changes which are designated 
by a self-regulatory organization as (i) constituting a 
stated policy, »;actice or interpretation with respect 





to the meaning, administration or enforcement of an 
existing rule of the self-regulatory organization, (ii) 
establishing or changing a due, fee or other charge 
imposed by the self-regulatory organization or (iii) 
concerned solely with the administration of the self- 
regulatory organization or other matters, and such 
rule changes may take effect upon filing with the 
Commission. Section 19(b)(3)(B) authorizes the Com- 
mission to put rule changes into effect summarily if it 
appears to the Commission that such action is neces- 
sary for the protection of investors, the maintenance 
of fair and orderly markets, or the safeguarding of se- 
curities or funds. 


New Section 19(b) of the Act became effective upon 
enactment. Accordingly, the former procedures for 
national securities exchanges (Rule 17a-8) 4/ and 
registered securities associations (Section 15A(j)) do 
not meet the requirements for proposed rule changes 
for which filings may have been made prior to such 
date but on which final action had not been taken. 5/ 
Accordingly, all such pending proposals are required 
to be refiled pursuant to new Section 19(b) and Rule 
19b-4 thereunder and notice thereof published. 6/ 
Subject to the giving of such notice, the Commission 
may, for good cause shown, give expedited treatment 
to proposed rule changes which are currently pending. 


Rule 19b-4 


Rule 19b-4 provides procedures for self-regulatory or- 
ganizations to file proposed rule changes and to give 
notices as to stated policies, practices and interpreta- 
tions which the self-regulatory organization believes 
may be characterized as not constituting a rule. In ad- 
dition, it specifies the procedures to be followed by 
the Commission in passing upon proposed rule changes 
and provides procedures for reviewing, pursuant to Sec- 
tion 31(b) of the 1975 Amendments, all rules of ex- 
changes and associations registered with the Commis- 
sion on June 4, 1975. 


Under the Act, a proposed rule change of a self-regu- 
latory organization means any proposed rule or any 
proposed change in, addition to, or deletion from the 
rules of a self-regulatory organization. A stated policy, 
practice or interpretation of a self-regulatory organiza- 
tion is deemed by Rule 19b-4 to be a rule of the self- 
regulatory organization if (i) action thereon by the 
members or by the board of directors, or similar govern- 
ing body, of such self-regulatory organization is requir- 
ed under its constitution, articles of incorporation, by- 
laws, rules, or instruments corresponding thereto, (ii) a 
self-regulatory organization elects or is required, pur- 
suant to its constitution, articles of incorporation, by- 
laws, rules, or instruments corresponding thereto, to 
treat it as a rule change thereunder, (iii) it represents 

a change in, addition to, or deletion from a stated 
policy, practice or interpretation which the self-regula- 
tory organization previously treated as a proposed rule 
change or (iv) it requires a determination, or affects a 
prior determination, pursuant to Rules 8c-1(g) or 15 
c2-1(g). Filings with respect to proposed rule changes 
(including filings which are being made pursuant to Sec- 
tion 19(b)(3) in addition to or in lieu of filings pursuant 
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to Section 19(b)(2)) by a self-regulatory organization are 
to be made on Form 19b-4A. 


Stated policies, practices and interpretations of a self- 
regulatory organization include any material aspect of 
the operation of the facilities of the self-regulatory or- 
ganization or any statement made available generally 

to the membership of, or all participants in, or persons 
having or seeking access (including, in the case of national 
securities exchanges or registered securities associations, 
through a member 7/) to facilities of, a self-regulatory 
organization, or to a group or category of such persons, 
establishing or changing any standards or guidelines with 
respect to (i) the rights or obligations of such persons or, 
in the case of national securities exchanges or registered 
securities associations, persons associated with such per- 
sons or (ii) the application or interpretation of an exist- 
ing rule. 


Persons having or seeking access to facilities of a national 
securities exchange, registered securities association or 
registered clearing agency include issuers of securities. 
Notice as to a stated policy, practice or interpretation 
which the self-regulatory organization believes may be 
characterized as not constituting a rule is required to be 
mailed to the Commission on Form 19b-4B not later 
than the date on which it is first made generally avail- 
able. 


To implement Section 19(b)(3)(A) of the Act, Rule 
19b-4 provides that a proposed rule change may take 
effect upon filing with the Commission if designated by 
the self-regulatory organization as (i) constituting a 
stated policy, practice, or interpretation with respect 
to the meaning, administration, or enforcement of an 
existing rule, (ii) establishing or changing a due, fee, 

or other charge, or (iii) concerned solely with the ad- 
ministration of the self-regulatory organization. 


In approving any proposed rule change, the Commis- 
sion may endorse the justification therefor filed by the 
self-regulatory organization except that, where the pro- 
posed rule change would, in the judgment of the Com- 
mission, have significant policy implications under the 
Act, the Commission will issue its own statement as to 
the regulatory need for and appropriateness of the pro- 
posed rule change. 8/ In connection with proceedings 
to determine whether a proposed rule change should 
be disapproved, the Commission will afford the self- 
regulatory organization and all interested persons an 
opportunity to submit additional written data, views 
and arguments concerning the proposed rule change and, 
in the discretion of the Commission, an opportunity to 
make oral presentations. 


Notice of orders issued by the Commission pursuant to 
Section 19(b) of the Act will be given by their prompt 
publication together with a statement of the reasons 
therefor. 


On or prior to April 1, 1976, each national securities 
exchange and each securities association registered 
with the Commission on June 4, 1975, will be required 
to file with the Commission the information required by 
items 3, 4, 5 and 6 of Form 19b-4A with respect to all 
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rules in effect on June 4, 1975, and on the date of 
filing. 9/ 


Self-regulatory organizations will be required, under 
Rule 19b-4, to retain at their principal place of busi- 
ness a file, available for public inspection and copy- 
ing, of all filings pursuant to the rule and all related 
correspondence. 


Form 19b-4A 


Form 19b-4A requires that, with respect to a pro- 
posed rule change, a self-regulatory organization shall 
file the text of the proposed rule change, indicate the 
action taken to adopt the change, state the purpose 
thereof, describe the basis therefor under the Act, 
summarize comments received thereon and explain 
any burden on competition to be imposed thereby. 

In addition, Form 19b-4A provides for the self- 
regulatory organization to indicate whether it con- 
sents to the extension of the time periods prescribed 
by Section 19(b). If a proposed rule change is to take, 
or to be put into, effect pursuant to Section 19(b)(3), 
the self-regulatory organization is required to state 
the basis therefor. 


The Commission will not approve a proposed rule 
change prior to the time all action required to be taken 
under the constitution, articles of incorporation, by- 
laws, rules, or instruments corresponding thereto (ex- 
cluding action specified in any such instrument with 
respect to compliance with the procedures of the Act 
or the formal filing of amendments pursuant to state 
law) of the self-regulatory organization has been com- 
pleted. Proposed rule changes may, however, be initi- 
ally filed prior to the completion of all such action if 
the self-regulatory organization consents to an exten- 
sion of the period of time specified in Section 19(b)(2) 
until at least thirty-five days after it has filed appropri- 
ate amendments setting forth the taking of all such 
action. The Commission encourages the early filing of 
proposed rule changes in order to provide an increased 
opportunity for public comment. 


Notwithstanding that, under Section 31(a) of the 1975 
Amendments, amendments to Sections 6 and 15A of 
the Act do not become effective until December 1, 
1975, national securities exchanges and registered secur- 
ities associations should indicate whether proposed rule 
changes, if approved prior to that date, will be consistent 
with such sections when so amended. In the case of 
proposed rule changes by a national securities exchange 
or registered securities association filed prior to Decem- 
ber 1, 1975, relating to a facility of such exchange or 
association which will be required to be registered as 

a clearing agency on December 1, 1975, paragraph (b) 
of item 4 of Form 19b-4A should be completed, as 
appropriate. 


Form 19b-4B 


Form 19b-4B is to be used to give notice of a stated 
policy, practice or interpretation of a self-regulatory 
organization and must include the basis on which the 
self-regulatory organization believes such stated policy, 
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practice or interpretation may be characterized as not 
constituting a rule. 


All filings on Form 19b-4A and notices on Form 19b- 
4B by self-regulatory organizations are to be identified 
with the initials of the self-regulatory organization, the 
year and the number of the filing for that year. Thus the 
first filing, pursuant to the rule, in 1975 by the National 
Association of Securities Dealers, Inc., would be identi- 
fied as SR-NASD-75-1. 


Rescission of Rules 9b-1, 17a-8, 15Aj-2 and 15Aj-3 


Under Section 9(b)(1) of the Act it is unlawful for any 
person to effect, by use of any facility of a national se- 
curities exchange, in contravention of Commission rules, 
any transaction in connection with any security whereby 
any party to such transaction acquires any put, call, 
straddle, or other option or privilege of buying the se- 
curity from or selling the security to another without 
being bound to do so. In 1972, the Chicago Board Op- 
tions Exchange (CBOE) applied for registration, on a 
pilot project basis, as a national securities exchange to 
establish an exchange market dealing in options. The 
application of the CBOE raised for the first time the 
possibility of a significant number of option transactions 
being effected on national securities exchanges. While the 
application was pending, the Commission published for 
comment proposed Rule 9b-1. Rule 9b-1 provided for 
the filing by exchanges of plans regulating transactions 

in options. The rule also provided generally for the Com- 
mission to give public notice and opportunity for sub- 
mission of written data, views and arguments as to any 
such plan (or amendment thereto) and for the Commis- 
sion to declare any such plan effective if it found the 
plan to be necessary or appropriate in the public inter- 
est; amendments to a plan became effective 30 days 

after publication (or such earlier date as the Commis- 
sion allowed) unless disapproved by the Commission. 


While the 1975 Amendments have not affected the Com- 
mission’s authority under Section 9 of the Act, and the 
Commission, if appropriate, might in the future adopt 
rules to regulate exchange trading of options pursuant 

to Section 9, the procedures provided by Rule 9b-1 are 
duplicated in large part by new Section 19(b) of the Act 
and Rule 19b-4 thereunder. At the same time, there 

would remain a number of small differences which could 
create technical problems for exchanges in complying 

with both rules. Accordingly, the Commission has de- 
termined to rescind Rule 9b-1, effective immediately. 
Rules of exchanges constituting part of their plans for 

the regulating of options which were in effect on June 4, 
1975, will continue in effect. In the future, proposed 

rule changes of self-regulatory organizations (including 

the package of proposed rule changes necessary to per- 
mit institution of option trading or institution of a new 
type of option trading, such as trading in puts or straddles) 
will be considered, pursuant to the procedures of Rule 
19b-4; the Commission will, of course, continue to review 
option trading closely in light of its broad authority under 
Section 9 of the Act. 


Rule 17a-8 is superseded by Rule 19b-4 and is therefore 
rescinded, effective immediately. Rules 15Aj-2 and 15Aj-3 












relate to quotation and clearing systems operated by 
registered securities associations. In view of the revi- 
sions 10/ to the Act made by the 1975 Amendments, 
it no longer appears necessary to retain such rules and 
accordingly, they are rescinded, effective December 1, 
1975. 


Delegation 


The rules of the Commission relating to general or- 
ganization are concurrently being amended to dele- 
gate authority to the Division of Market Regulation 
to publish proposed rule changes of self-regulatory or- 
ganizations and to approve proposed rule changes. 


* * &*& & 


The Commission finds that notice and public procedure 
are unnecessary with respect to the foregoing action and 
that Rule 19b-4, and related Forms 19b-4A and 19b-4B 
(and the related delegation of authority) should be 
adopted, effective immediately, in order to provide an 
orderly procedure for consideration of proposed rule 
changes of self-regulatory organizations. The Commis- 
sion, however, encourages interested persons to submit 
comments with respect to Rule 19b-4 and the related 
forms. The Commission intends to review the operation 
of the rule with a view to improving and simplifying to 
the extent feasible the procedures implemented pursuant 
to Section 19(b) of the Act. The Commission further 
finds that the adoption of Rule 19b-4 and the related 
forms will not impose any burden on competition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ 15 U.S.C. 78a et seg., as amended by Pub. L. No. 
94-29 (June 4, 1975). 


2/ 15 U.S.C. 78b, 78c, 78f, 780-3, 78q, 78s and 78w, 
as amended by Pub. L. No. 94-29, 2, 3, 4, 14, 16 and 
18 (June 4, 1975); amendments to certain of such 
sections, including relevant parts of Sections 6 and 
15A, and new Sections 15B and 17A become effec- 
tive on December 1, 1975, pursuant to Pub. L. No. 
94-29, 31(a). All references in Form 19b-4A to par- 
ticular provisions of the Act are to such provisions as 
amended by the 1975 Amendments. 


3/ Pub. L. No. 94-29, 13, 15 and 31(b) (June 4, 1975). 


4/ For proposed rule changes involving an exchange’s 
plan regulating transactions in options on that ex- 
change, the procedures pursuant to Rule 9b-1 were 
not dissimilar to those to be prescribed by Rule 19b-4 
and, as indicated, Rule 9b-1 is being rescinded. 


5/ Under Rule 17a-8, a national securities exchange 
was required to file a report with respect to any pro- 
posed change in its constitution, articles of incorpor- 
ation, by-laws, or rules or instruments corresponding 
thereto or its stated policies 21 days in advance of 
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action thereon by its board of governors or members. 
Where, even though a report pursuant to Rule 17a-8 
might have been filed more than 21 days prior to 

June 4, 1975, action had not been taken on such change 
prior to June 4, 1975, an exchange will be required to 
file such change in accordance with the procedures 
hereby established under new Section 19(b) unless, 
under such procedures, only notice on Form 19b-4B, 
described herein, would be required. Absent advice to 
the contrary that pending proposed changes are stated 
practices, policies or interpretations which the exchange 
believes may be characterized as not constituting rules 
under Rule 19b-4, the Commission will assume that such 
changes will not take effect until the new procedures are 
complied with. 


6/ On June 11, 1975, and July 23, 1975, the Commis- 
sion took action with respect to certain pending pro- 
posed rule changes pursuant to Section 19(b)(3)(B) of 
the Act on condition that such rule changes thereafter 
be considered pursuant to the customary procedures of 
Section 19(b)(2). See Securities Exchange Release Nos. 
11461, 11554, 11555 and 11556. 


7/ Clearing agencies, under Section 17A(b)(6), may not 
prohibit or limit access by any person to services offer- 
ed by any participant therein. 


8/ See Report of the Senate Committee on Banking, 
Housing and Urban Affairs to Accompany S.249, 
S. Rep. No. 75, 94th Cong., 1st Sess., at 30 (1975). 


9/ Pursuant to Section 11A(c)(4)(A) of the Act, 
enacted by the 1975 Amendments, the Commission 
will also initially review any and all rules of national 
securities exchanges which limit or condition the abil- 
ity of members to effect transactions in securities other- 
wise than on such exchanges. Pursuant to that section, 
the Commission is required to report to the Congress 
the results of its review by September 2, 1975, and to 
commence a proceeding in accordance with Section 
19(c) to amend any such rule imposing a burden on 
competition which does not appear to the Commission 
necessary or appropriate in furtherance of the purposes 
of the Act. Any such proceeding is to be completed 
within 90 days after publication of notice of its com- 
mencement. See Securities Exchange Act Release No. 
11521 (July 2, 1975), 40 Fed. Reg. 30332 (July 18, 
1975). a 


10/ See, e.g., Sections 11A and 17A of the Act en- 
acted by Sections 7 and 15 of the 1975 Amendments. 
Rule 19b-4 

Filings with respect to Proposed Rule Changes by, 


and Notices as to Certain Stated Policies, Practices 
and Interpretations of, Self-Regulatory Organizations. 


(a) The term “‘proposed rule change” means any pro- 
posed rule or any proposed change in, addition to, or 
deletion from the rules of a self-regulatory organiza- 
tion. A stated policy, practice, or interpretation of a 
self-regulatory organization shall be deemed to be a 
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a rule of the self-regulatory organization if (i) action 
thereon by the members or by the board of directors, 
or similar governing body, of such self-regulatory or- 
ganization is required under its constitution, articles of 
incorporation, by-laws, rules, or instruments correspond- 
ing thereto, (ii) a self-regulatory organization elects or 
is required, pursuant to its constitution, articles of in- 
corporation, by-laws, rules, or instruments correspond- 
ing thereto, to treat it as a rule change hereunder, (iii) 
it represents a change in, addition to, or deletion from 
a stated policy, practice or interpretation which the 
self-regulatory organization previously treated as a 
proposed rule change or (iv) it requires a determination, 
or affects a prior determination, pursuant to Rules 
8c-1(g) or 15c2-1(g). 


(b) The term “stated policies, practices and interpre- 
tations” includes any material aspect of the operation 
of the facilities of the self-regulatory organization or 
any statement made generally available to the member- 
ship of, or all participants in, or persons having or 
seeking access (including, in the case of national se- 
curities exchanges or registered securities associations, 
through a member) to facilities of, a self-regulatory 
organization, or to a group or category of such per- 
sons, establishing or changing any standards or guide- 
lines with respect to (i) the rights or obligations of 
such persons or, in the case of national securities ex- 
changes or registered securities associations, persons 
associated with such persons or (ii) the application or 
interpretation of an existing rule. 


(c) Filings with respect to proposed rule changes by 

a self-regulatory organization shall be made on Form 
19b-4A. Notice on Form 19b-4B as to a stated policy, 
practice or interpretation which the self-regulatory 
organization believes may be characterized as not con- 
stituting a rule pursuant to paragraph (a) hereof shall 
be mailed first class, postage prepaid, to the Commis- 
sion, not later than the date on which it is first made 
generally availabie. 


(d) A proposed rule change may take effect upon 
filing with the Commission pursuant to Section 19(b) 
(3)(A) of the Act if designated by the self-regulatory 
organization as (i) constituting a stated policy, prac- 
tice or interpretation with respect to the meaning, ad- 
ministration, or enforcement of an existing rule, (ii) 
establishing or changing a due, fee, or other charge, or 
(iii) concerned solely with the administration of the 
self-regulatory organization. 


(e) After instituting proceedings to determine whether 
a proposed rule change should be disapproved, the Com- 
mission will afford the self-regulatory organization 

and interested persons an opportunity to submit addi- 
tional written data, views and arguments and, in the 
discretion of the Commission, an opportunity to make 
oral presentations. 





(f) Notice of orders issued pursuant to Section 19(b) 
of the Act will be given by prompt publication thereof, 
together with a statement of written reasons therefor. 


(g) On or prior to April 1, 1976, each national securi- 





















ties exchange and securities association registered with 
the Commission on June 4, 1975, shall file with the 
Commission the information required by items 3, 4, 5 
and 6 of Form 19b-4A with respect to each of its rules 
in effect on June 4, 1975, and on the date of filing. 


(h) Self-regulatory organizations shall retain at their 
principal place of business a file, available to interested 
persons for public inspection and copying, of all filings 
made pursuant to this rule and all correspondence re- 
ceived by such self-regulatory organization with respect 
to any such filing. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 20549 





Form 19b-4A 


Proposed Rule Change by 





(Exact Name of Self-Regulatory Organization) 


File No. SR - - - - 
[See Instruction B] 


Pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934 


General Instructions 
A. Use of Form 


This form shall be used for filings with respect to pro- 
posed rule changes by all self-regulatory organizations. 
Self-regulatory organizations include for that purpose 
national securities exchanges, registered securities as- 
sociations, registered clearing agencies and the Munici- 
pal Securities Rulemaking Board. 


B. Documents Comprising Form 


The form shall consist of the facing sheet, the numbers 
and captions for all applicable items (the text of which 
may be omitted provided the responses thereto are so 
prepared as to indicate to the reader the coverage of 
the items without the necessity of referring to the text 
of the items or instructions thereto), the responses 
thereto and the required exhibits. Each filing with 
respect to a proposed rule change should be identified 
with the initials of the self-regulatory organization, the 
year and the number of the filing for that year. For 
this purpose, notices on Form 19b-4B shall be number- 
ed consecutively with filings on Form 19b-4A. 


C. Amendments 


In the event information on this form is or becomes 
inaccurate betore the Commission takes action there- 
on, the self-regulatory organization shall file amend- 





ments thereto correcting any such inaccuracy. Amend- 
ments to a filing with respect to a proposed rule change 
shall consist of the facing sheet marked to number con- 
secutively the amendments with respect to a proposed 
rule change, the numbers and captions for any amended 
item and the amended response thereto. Exhibit 1 need 
not be refiled unless there is a material change in the 
language of the proposed rule change. If a proposed rule 
change is still in preliminary form, the self-regulatory 
organization may elect to file initially Exhibit 1 setting 
forth a description of the subjects and issues which are 
expected to be involved. 


D. Completion of Action by Self-Regulatory Organi- 
zation on Proposed Rule Changes 


The Commission will not approve a proposed rule 
change before all action required to be taken under 
the constitution, articles of incorporation, by-laws, 
rules, or instruments corresponding thereto (exclud- 
ing action specified in any such instrument with re- 
spect to (i) compliance with the procedures of the Act 
or (ii) the formal filing of amendments pursuant to 
state law) of the self-regulatory organization has been 
completed. Proposed rule changes may, however, be 
initially filed before the completion of all such action 
if the self-regulatory organization consents to an ex- 
tension of the period of time specified in Section 19 
(b)(2) until at least thirty-five days after the self-regu- 
latory organization has filed appropriate amendments 
setting forth the taking of all such action. 


E. Signature and Filing of Form 


Twelve copies of Form 19b-4A, twelve copies of Ex- 
hibit (1) and four copies of Exhibit (2) shall be filed 
with the Commission. At least one copy shall be man- 
ually signed by a duly authorized officer of the self- 
regulatory organization; copies not manually signed 
shall be conformed. 


Information to be Included 
1. Text of Proposed Rule Change 


(a) Set forth the text of the proposed rule change. 
In the case of any change in, addition to, or deletion 
from any existing rule, the existing rule should be set 
forth, with brackets used to indicate words to be de- 
leted and underscoring used to indicate words to be 
added. 


(b) If a proposed rule change affects, directly or in- 
directly, the application of any other rule of the self- 
regulatory organization, set forth the pertinent por- 
tion of the text of any such rule and describe the an- 
ticipated effect of the proposed rule change on the 
application thereof. 





(c) Set forth the file numbers for prior filings with 
respect to an existing rule to be affected by the pro- 
posed rule change. 
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2. Procedures of Self-Regulatory Organization 


Describe action on the proposed rule change taken by 
the members or board of directors or other governing 
body of the self-regulatory organization (by amend- 

ment if initial filing is prior to completion of action). 


3. Purpose of Proposed Rule Change 


State concisely the purpose of the proposed rule 
change. 


4. Basis under the Act for Proposed Rule Change 


State the basis under the Act for adopting the proposed 
rule change. 


(a) In the case of a national securities exchange or 
registered securities association, explain, as appropri- 
ate, how the proposed rule change relates to: 


(i) its capacity to carry out the purposes of the Act 
and to comply, and to enforce compliance by its mem- 
bers and persons associated with its members, with the 
Act, the rules and regulations thereunder, and, in the 
case of a registered securities association, the rules of 
the Municipal Securities Rulemaking Board and its 
rules; 


(ii) the ability of any registered broker or dealer, 

or natural person associated with a registered broker 
or dealer, to become a member thereof and the abil- 
ity of any person to become associated with a mem- 
ber thereof; 


(iii) fair representation of its members in the selection 

of its directors and administration of its affairs and pro- 
vision for one or more directors to be representative of 
issuers and investors and not be associated with a mem- 
ber thereof, broker or dealer; 


(iv) equitable allocation of reasonable dues, fees and 
other charges among its members and issuers and other 
persons using its facilities (or any system it operates 

or controls); 


(v) (A) prevention of fraudulent and manipulative 
acts and practices, (B) promotion of just and equitable 
principles of trade, (C) fostering of cooperation and 
coordination with persons engaged in regulating, clear- 
ing, settling, processing information with respect to, 
and facilitating transactions in securities, (D) removal 
of impediments to and perfection of the mechanism of 
a free and open market and a national market system 
and (E) protection of investors and of the public in- 
terest; 


(vi) provision for its members and persons associated 
with its members to be appropriately disciplined for 
violation of the provisions of the Act, the rules or re- 
gulations thereunder, and, in the case of a registered 
securities association, the rules of the Municipal Se- 
curities Rulemaking Board or its rules; 
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(vii) rules of the exchange (in the case of a national 
securities exchange) required to comply with Section 
6(d) of the Act and rules of the association (in the 
case of a registered securities association) required to 
comply with Section 15A(h) of the Act and in general 
to provide fair procedures; or 


(viii) satisfaction (in the case of a registered securi- 
ties association), in sofar as applicable, of the require- 
ments of Section 15A(c) of the Act and provisions 
governing the form and content of quotations. 


NOTE 1. Under Sections 6 and 15A of the Act, 
rules of a national securities exchange or regis- 
tered securities association may not permit un- 
fair discrimination between customers, issuers, 
brokers, or dealers (or, in the case of registered 
securities associations, the fixing of minimum 
profits or imposition of any schedule or fixing 

of rates of commissions, allowances, discounts or 
other fees to be charged by its members) and may 
not regulate, by virtue of any authority conferred 
by the Act, matters not related to the purposes of 
the Act or the administration of the self-regula- 
tory organization. In appropriate cases, an explan- 
ation should be supplied to indicate why a pro- 
posed rule change is not subject to the enumerated 
prohibitions or what other authority is relied upon. 


NOTE 2. Under Section 11A(c)(5) a national 
securities exchange or registered securities associa- 
tion may not limit or condition the participation 
of any member in any registered clearing agency. 


(b) In the case of a registered clearing agency, explain, 
as appropriate, how the proposed rule change relates 
to: 


(i) its capacity (A) to facilitate the prompt and accur- 
ate clearance and settlement of securities transactions 
for which it is responsible, (B) to safeguard securities 
and funds in its custody or control or for which it is 
responsible, (C) to comply with the provisions of the 
Act and the rules and regulations thereunder, (D) to 
enforce compliance by its participants with its rules 
and (E) to carry out the purposes of Section 17A of 
the Act; 


(ii) the ability of any (A) registered broker or dealer, 
(b) other registered clearing agency, (C) registered 
investment company, (D) bank or (E) insurance com- 
pany, to become a participant therein; 


(iii) a fair representation of its shareholders (or mem- 
bers) and participants in the selection of its directors 
and administration of its affairs; 


(iv) equitable allocation of reasonable dues, fees, 
and other charges among its participants; 


(v) (A) prompt and accurate clearance and settle- 
ment of securities transactions, (B) assurance as to 
safeguarding of securities and funds which are in the 
custody or control of the clearing agency or for 




















which it is responsible, (C) fostering of cooperation 

and coordination with persons engaged in the clearance 
and settlement of securities transactions, (D) removal 

of impediments to and perfection of the mechanism of 
a national system for the prompt and accurate clearance 
and settlement of securities transactions and (E) pro- 
tection of investors and the public interest; 


(vi) provision for its participants to be appropriately 
disciplined for violation of any provision of the rules of 
the clearing agency; or 


(vii) rules of the clearing agency required to comply 
with Section 17A(b)(5) of the Act and in general to 
provide fair procedures. 


NOTE: Under Section 17A of the Act, proposed 
rule changes may not permit unfair discrimination 
in the admission of participants or among partici- 
pants in the use of the clearing agency and may not 
regulate by virtue of any authority conferred by 

the Act, matters not related to the purposes of 
Section 17A or the administration of the clearing 
agency and may not impose any schedule of prices 
or fix rates or other fees for services rendered by 

its participants. In appropriate cases, an explanation 
should be supplied to indicate why a proposed rule 
change is not subject to the enumerated prohibitions 
or what other authority is relied upon. 


(c) In the case of the Municipal Securities Rulemaking 
Board explain, as appropriate, how the proposed rule 
change gives effect to the purposes of the Act with 
respect to transactions in municipal securities effected 
by brokers, dealers and municipal securities dealers. 


NOTE: Under Section 15B of the Act, proposed 
rule changes may not permit unfair discrimination 
between customers, issuers, municipal securities 
brokers, or municipal securities dealers, the fixing 
of minimum profits, or imposition of any schedule 
or fixing of rates of commissions, allowances, dis- 
counts, or other fees to be charged by municipal 
securities brokers or municipal securities dealers, 
and may not regulate by virtue of any authority 
conterred by the Act, matters not related to the 
purposes of the Act or the securities or the ad- 
ministration of the Board. In appropriate cases, 
an explanation should be supplied to indicate 
why a proposed rule change is not subject to the 
enumerated prohibitions or what other authority 
is relied upon. 


5. Comments Received From Members, Participants or 
Others on Proposed Rule Change 


If comments were received from members of or partici- 
pants in the self-regulatory organization or others, sum- 
marize the substance of all comments received. If com- 
ments were not or are not to be solicited, so state. 


6. Burden on Competition 


Explain any burden on competition ta be imposed by 
any proposed rule change. Set forth the basis on which 


the self-regulatory roganization has concluded that 

any burden on competition imposed by the proposed 
rule change is necessary or appropriate in furtherance 
of the purposes of the Act. In that connection, respond 
to comments as to burdens on competition perceived 
by members, participants or others who comment on 
the proposed rule change to the self-regulatory organi- 
zation. 


7. Extension of Time Periods for Commission Action 


State whether the self-regulatory organization consents 
to an extension of the time periods specified in Section 
19(b)(2) of the Act and the duration of the extension, 
if any, to which the self-regulatory organization con- 
sents. 


NOTE: The self-regulatory organization may 
elect to consent to an extension of the time 
periods specified in Section 19(b)(2) of the 
Act until it shall file an amendment which 
specifically states the time periods specified 
in Section 19(b)(2) shall begin to run on the 
date of filing such amendment. 


8. Basis for Rule Taking, or Being Put into, Effect 
Pursuant to Section 19(b)(3) 


(a) If a proposed rule change is to take, or to be put 
into, effect, pursuant to Section 19(b)(3), state whether 
the filing is made pursuant to paragraph (A) or (B) 
thereof. 


(b) In the case of paragraph (A) of Section 19(b)(3), 
designate that the proposed rule change: 


(i) is a stated policy, practice, or interpretation 
with respect to the meaning, administration, or 
enforcement of an existing rule, 


(ii) establishes or changes a due, fee, or other 
charge, or 


(iii) is concerned solely with administration of 
the self-regulatory organization 


and set forth the basis on which such designation is 
made. 


(c) In the case of paragraph (B) of Section 19(b)(3), 
set forth the basis upon which the Commission should, 
in the view of the self-regulatory organization, deter- 
mine that the protection of investors, the maintenance 
of fair and orderly markets or the safeguarding of se- 
curities and funds requires that the proposed rule 
change should be summarily put into effect by the 
Commission. 


‘NOTE: The Commission has the power under 
Section 19(b)(3)(C) of the Act to abrogate sum- 
marily within sixty days of its filing any pro- 
posed rule change which has taken effect upon 
filing pursuant to Section 19(b)(3)(A) of the Act, 
or was put into effect by the Commission sum- 
marily, pursuant to Section 19(b)(3)(B) of the 
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Act. In exercising its summary power under Section 
19(b)(3)(B), the Commission is required to make one 
of the findings described above but may not have a 
full opportunity to make a determination that the 


proposed rule otherwise is consistent with the require- 


ments of the Act and the rules and regulations there- 
under. Accordingly, the Commission will generally 
exercise its summary power under Section 19(b)(3) 
(B) on condition that the proposed rule change to 
be declared effective summarily shall also be subject 
to the procedures of Section 19(b)(2) of the Act. 
Accordingly, in most cases, a summary order under 
Section 19(b)(3)(B) shall be effective only until 
such time as the Commission shall enter an order, 
pursuant to Section 19(b)(2)(A) of the Act, to 
approve such proposed rule change or, depending 
on the circumstances, until such time as the Com- 
mission shall institute proceedings to determine 
whether to disapprove such proposed rule change 
or, alternatively, such time as the Commission 

shall, at the conclusion of such proceedings, enter 
an order, pursuant to Section 19(b)(2)(B), approv- 
ing or disapproving such proposed rule change. 


9. Exhibits 
List of Exhbits filed: 


1. Form of Notice of Proposed Rule Change for Fed- 
eral Register, to be included for all proposed rule 
changes to be considered by the Commission pursuant 
to Section 19(b)(2). 


2. Copies of all comments received in connection with 
consideration of the proposed rule change. 


SIGNATURES 


Pursuant to the requirements of the Securities Exchange 
Act of 1934, the self-regulatory organization has duly 
caused this filing to be signed on its behalf by the under- 
signed thereunto duly authorized 





(Self-Regulatory Organization) 
By: 





(Signature) * 


*Print name and title of signer below signature. 
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SECURITIES AND EXCHANGE COMMISSION 


[Release No. 34- ; File No. SR- J 


SELF-REGULATORY ORGANIZATIONS 
In the Matter of 
Proposed Rule Change By 


[Name of Self-Regulatory Organization] 


Pursuant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78s(b)(1), as amended by Pub. 
L. No. 94-29, 16 (June 4, 1975), notice is hereby given 
that on [date] , the above-mentioned self-regulatory or- 
ganization filed with the Securities and Exchange Com- 
mission a proposed rule change as follows: 


Statement of the Terms of Substance of the Proposed 
Rule Change 


[Supply a brief statement of the terms of substance of 
the proposed rule change and attach the proposed rule 
change as an exhibit. If the proposed rule change is re- 
latively brief, a separate statement need not be prepared, 
and the text of the proposed rule change may be insert- 
ed in lieu of the statement of the terms of substance.] 


Statement of Basis and Purpose 


The basis and purpose of the foregoing proposed rule 
change is as follows: 


[Reproduce the answers to items 3, 4, 5 and 6 of Form 
19b-4A] 


[If the proposed rule change is to be considered by the 
Commission pursuant to Section 19(b)(2), the follow- 
ing paragraph should be used.] 


Within 35 days of the date of publication of this notice 
in the Federal Register, or within such longer period (i) 
as the Commission may designate up to 90 days of such 
date if it finds such longer period to be appropriate and 
publishes its reasons for so finding or (ii) as to which 
the above-mentioned self-regulatory organization con- 
sents, the Commission will: 


(A) by order approve such proposed rule change, or 


(B) institute proceedings to determine whether the 
proposed rule change should be disapproved. 


[If the proposed rule change is to take, or to be put 
into, effect, pursuant to Section 19(b)(3), the following 
paragraph should be used.] 


The foregoing rule change has become effective, pursuant 


to Section 19(b)(3) of the Securities Exchange Act of 
1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate such rule change if it appears to the Commis- 
sion that such action is necessary or appropriate in the 
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public interest, for the protection of investors, or other- 
wise in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Interested persons are invited to submit written data, 
views and arguments concerning the foregoing. Persons 
desiring to make written submissions should file 6 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, Washington, 

D. C. 20549. Copies of the filing with respect to the 
foregoing and of all written submissions will be avail- 
able for inspection and copying in the Public Refer- 
ence Room, 1100 L Street, N. W., Washington, D. C. 
Copies of such filing will also be available for inspec- 
tion and copying at the principal office of the above- 
mentioned self-regulatory organization. All submissions 
should refer to the file number referenced in the cap- 
tion above and should be submitted within [number 

of days] of the date of this publication. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


Secretary 


Instructions for Exhibit 1: 


1. Submit on bond paper or photocopy which is 
exactly 8 by 10% inches in size. Leave a 1-inch 
margin at the top, bottom and right side and a 
1%-inch margin at left. Number all pages consecu- 
tively. 


2. Double space all primary text. Single space lists 
of items, quoted material when set apart from regu- 
lar text, footnotes and notes to tables. 


3. Blanks in form with respect to release numbers 
and length of comment period will be completed 
by the Commission. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 20549 





Form 19b-4B 


Notice as to Stated Policy, Practice of Interpretation 
Not Deemed to be a Rule of 





(Exact Name of Self-Regulatory Organization) 


File No. SR- ‘ 
[See Instruction B] 


Pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934 


General Instructions 
A. Use of Form 


This form shall be used to give notice as to stated 
policies, practices and interpretations of self-regula- 
tory organizations which such organizations believe 
may be characterized as not constituting rules. 


B. /dentification of Filing 


Each notice as to stated policies, practices and 
interpretations should be identified with the 
initials of the self-regulatory organization and the 
number of the filing for that year. For this purpose 
notices on Form 19b-4B should be numbered con- 
secutively with filings on Form 19b-4A. 


C. Signature and Filing of Form 


Twelve complete copies of Form 19b-2 shall be 
mailed to the Commission not later than the date 
on which the stated policy, practice or interpreta- 
tion set forth in Item 1 of the form is made gener- 
ally available. At least one copy shall be manually 
signed by an officer of the self-regulatory organi- 
Zation; copies not manually signed shall be conform- 
ed. 


Information to be included 
1. Text of Stated Policy, Practice or Interpretation 


Set forth the text of the stated policy, practice, or 
interpretation. In the case of any change in, addition 
to or deletion from any existing stated policy, prac- 
tice or interpretation, the existing policy, practice 
or interpretation should be set forth with brackets 
used to indicate words to be deleted and under- 
scoring used to indicate words added. 


2. Charaterization as Stated Policy, Practice or 
Interpretation 


Set forth the basis for characterizing the filing as 
a stated policy, practice or interpretation not con- 
stituting a rule. 


SIGNATURES 


Pursuant to the requirements of the Securities Exchange 
Act of 1934, the self-regulatory organization has duly 
caused this notice to be signed on its behalf by the 
undersigned thereunto duly authorized 





(Self-Regulatory Organization) 
By: 





(Signature) * 


*Print name and title of signer below signature. 
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DELEGATION OF AUTHORITY 
Section 200.30-3 reads as follows: 


§200.30-3 Delegation of Authority to Director of 
Division of Market Regulation 


(13) Pursuant to Rule 19b-4 (§240.19b-4) of this 
chapter, to publish notices of proposed rule changes 
filed by self-regulatory organizations and to approve 
such proposed rule changes. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11605/August 21, 1975 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 against Robert J. Van Overmeer 
of Rochester, Michigan. The proceedings are based 
upon allegations of the Commission's staff that Van 
Overmeer, while a securities salesman, among other 
things, effected transactions in securities without the 
consent of the customers; and, opened margin accounts 
without the consent of customers. It is alleged that such 
conduct was in violation of the anti-fraud provisions of 
the Securities Act of 1933 and the Securities Exchange 
Act of 1934. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations and to afford the 
respondent an opportunity to offer any defenses 
thereto; for the purpose of determining whether the 
allegations are true; and, if so, whether any action of 
a remedial nature should be ordered by the Commis- 
sion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11606/August 20, 1975 


See Investment Advisers Act Release No. 470/August 
20, 1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11607/August 20, 1975 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 471/August 20, 1975 
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ADOPTION OF AMENDMENTS TO RULE 206A-1 
(T) UNDER THE INVESTMENT ADVISERS ACT 
OF 1940 EXTENDING THE DURATION AND 
LIMITING THE SCOPE OF THE TEMPORARY 
EXEMPTION FROM THE ADVISERS ACT FOR 
CERTAIN BROKERS AND DEALERS 


File No. S7-560 


NOTICE IS HEREBY GIVEN that the Securities and 
Exchange Commission hereby adopts, effective the 
date hereof, amendments to Rule 206A-1(T) [17 CFR 
275.206A-1(T)] under the Investment Advisers Act of 
1940 (‘‘Advisers Act’) [15 U.S.C. 80b-1, et seq.] to 
continue the temporary exemption for the presently 
exempt registered brokers and dealers until November 
30, 1975, and thereafter until April 30, 1976 for such 
brokers and dealers provided, among other specified 
conditions, they do not perform investment super- 
visory services or other investment management ser- 
vices. 1/ The amendments to Rule 206A-1(T) are 
adopted pursuant to Sections 206A., 211(a) and 211(b) 
of the Advisers Act [15 U.S.C. 80b-6A, 80b-11(a) and 
80b-11(b)] . 2/ 


On April 23, 1975, the Commission published notice 
(Advisers Act Release No. 455) 3/ of the adoption of 
temporary Rule 206A-1(T) effective May 1, 1975 to 
coincide with the effective date of Rule 19b-3 [17 
CFR 240.19b-3] under the Securities Exchange Act 
of 1934 (“Exchange Act”) [15 U.S.C. 78a, et seq.] . 4/ 
Rule 206A-1(T) under the Advisers Act was intended 
to facilitate a particular response to the elimination of 
fixed commission rates on exchange transactions under 
Rule 19b-3 under the Exchange Act by brokers and 
dealers; namély, charging separately for research and 
other investment advice furnished by brokers and 
dealers to their customers. However, the performance 
of advisory services for a separate charge clearly would 
bring such brokers and dealers within the definition of 
investment adviser in Section 202(a)(11) of the Ad- 
visers Act, 5/ since the exclusicn, in Section 202(a) 
(11)(C), for ““any broker or dealer whose performance 
of such [investment advisory] services is solely inci- 
dental to the conduct of his business and who receives 
no special compensation therefor” would not be avail- 
able with respect to the unbundled advisory services. 
Accordingly, in order to afford brokers and dealers an 
adequate period of time to develop and test new pric- 
ing practices after May 1, 1975, without at the same 
time having to register under and comply with the Ad- 
visers Act, the Commission provided a four month ex- 
emption from the Advisers Act for any broker or deal- 
er registered as such on May 1, 1975 pursuant to Sec- 
tion 15 of the Exchange Act and who was not then 
registered with the Commission as an investment ad- 
viser (or any successor to such broker or dealer within 
the meaning of Rule 15b1-3 under the Exchange Act), 
subject to two limited exceptions. 6/ The Commis- 
sion intended that the exemptive period also would 
be utilized by such brokers and dealers “to become 
familiar with the provisions of that [Advisers] Act 
and interpretations thereunder and to consider their 
possible interaction with brokerage practices,”’ and 































requested “suggestions for further action.” 7/ 


The Commission has examined the comments received 
with respect to Rule 206A-1(T), and two conclusions 
clearly emerge. First, four months is not sufficient time 
for an adequate evaluation of the problems, if any, be- 
cause of the applicability of the Advisers Act to brokers 
and dealers in the light of business practices now evol- 
ving in the securities industry. Second, it is not appro- 
priate to exempt from the Advisers Act for an extended 
period those brokers and dealers who perform invest- 
ment supervisory services or other investment manage- 
ment services because of the special trust and confi- 
dence inherent in the relationships between such brokers 
and dealers and their advisory clients. However, consid- 
ering the time necessary to prepare and file the appro- 
priate forms and to become effectively registered under 
the Advisers Act, the Commission is allowing such 
brokers and dealers an additional ninety days to com- 
plete the registration process. 


Accordingly, Rule 206A-1(T) is hereby amended in the 
following manner: 


1. The expiration date for the temporary exemption 
is changed from August 31, 1975, to April 30, 1976; 


2. Anew clause (2) is added to the first paragraph to 
provide that the exemption will not be applicable to 
certain brokers and dealers after November 30, 1975; 
and 


3. Anew paragraph (b) is added to define the term 
“investment management services.” 


The text of Rule 206A-1(T), as amended hereby, is 
set forth below. 


Rule 206A-1(T). Temporary Exemption for Certain 
Broker-Dealers/Investment Advisers. 


(a) Any person who was registered as a broker or 

dealer pursuant to Section 15 of the Securities Exchange 
Act of 1934 on May 1, 1975, and was not then regis- 
tered as an investment adviser pursuant to Section 203 
of the Investment Advisers Act of 1940 (or any suc- 
cessor, within the meaning of Rule 15b1-3 under the 
Securities Exchange Act of 1934, to such broker-dealer) 
shall be temporarily exempt from the provisions of the 
Act and the rules and regulations thereunder until April 
30, 1976: Provided, however, that - 


(1) this exemption shall not be applicable to any such 
person (a) whose broker-dealer registration is with- 
drawn, suspended, cancelled or revoked, or (b) who 
acts as an investment adviser, as defined in Section 
2(a)(20) of the Investment Company Act of 1940, 

to any investment company registered or required 

to be registered under that Act; and 


(2) this exemption shall not be applicable after No- 

vember 30, 1975, to any broker-dealer who performs 
investment supervisory services as defined in Section 
202(a)(13) of the Act or investment management 








services as defined in paragraph (b) of this rule. 


(b) For the purposes of this rule, a person performs 
“investment management services” with respect to any 
account as to which such person, directly or indirect- 
ly, for special compensation or not solely incidental 

to his business as a broker-dealer, 


(1) is authorized to determine what securities shall 
be purchased or sold by or for the account; or 


(2) makes decisions as to what securities shall be 
purchased or sold by or for the account even though 
some other person may have responsibility for such 
investment decisions. 


The Commission finds that the adoption of the amend- 
ments to Rule 206A-1(T) without requesting additional 
comments is appropriate in the public interest and con- 
sistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Ad- 
visers Act, since (a) it will continue unchanged for an 
additional ninety days beyond its scheduled expiration 
an exemption from a statutory requirement for a class 
of persons registered under and subject to the provisions 
of the Exchange Act, and (b) it will continue the ex- 
emption thereafter for a more limited class of persons. 
The Commission further finds, in accordance with the 
requirements of the Administrative Procedure Act, 8/ 
that notice of the amendments to Rule 206A-1(T) prior 
to adoption and public procedure thereon are impracti- 
cable and unnecessary and publication for 30 days 
prior to the effective date may be omitted, since the 
amendment continues an exemption from statutory 
requirements which otherwise would be applicable and 
since it is in the public interest to further facilitate 

the transition to competitive public commission rates 
pursuant to Rule 19b-3 under the Exchange Act. Ac- 
rodingly, the amendments to Rule 206A-1(T) shall 
become effective on the date hereof. 


The Commission also announces that it has authorized 
the formation of a special staff task group, consisting 
of members of the Division of Investment Management 
Regulation and the Division of Market Regulation, for 
the primary purpose of considering and making recom- 
mendations to the Commission with respect to ques- 
tions concerning the applicability of the Advisers Act 
to brokers and dealers. It is expected that such recom- 
mendations, which will take into consideration com- 
ments and suggestions from the public, will form a 
basis for further action by the Commission in this 
area. 


Communications and suggestions to the Commission 
concerning the future regulation under the Advisers 
Act of the performance of advisory services by broker- 
dealers are solicited. Any such submission should be 
directed to George A. Fitzsimmons, Secretary, Securi- 
ties and Exchange Commission, Washington, D. C. 
20549 on or before November 30, 1975. All commun- 
ications should refer to File No. S7-560, and will be 
available for public inspection. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Simultaneously herewith, the Commission has announ- 
ced the adoption of Rule 206(3)-1 [17 CFR 275.206(3)-1] 
under the Advisers Act to provide a limited exemption 
from Section 206(3) of that Act [15 U.S.C. 80b-6(3)] 

for certain broker-dealers. Rule 206(3)-1 supersedes 

Rule 206(3)-1(T) which provided a similar exemption 

on a temporary basis. (See Investment Advisers Act 
Release No. 470, August 20, 1975.) 


2/ Section 206A of the Advisers Act provides as follows: 


The Commission, by rules and regulations, upon 
its own motion, or by order upon application, 
may conditionally or unconditionally exempt any 
person or transaction, or any class or classes of 
persons, or transactions, from any provision or 
provisions of this title or of any rule or regula- 
tion thereunder, if and to the extent that such 
exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of this title. 


Section 211(a) and (b) of the Advisers Act provides as 
follows: 


(a) The Commission shall have authority from 
time to time to make, issue, amend, and rescind 
such rules and regulations and such orders as are 
necessary or appropriate to the exercise of the 
functions and powers conferred upon the Com- 
mission elsewhere in this title. For the purposes 
of its rules or regulations the Commission may 
classify persons and matters within its jurisdic- 
tion and prescribe different requirements for 
different classes of persons or matters. 


(b) Subject to the provisions of the Federal 
Register Act and regulations prescribed under 
the authority thereof, the rules and regulations 
of the Commission under this title, and amend- 
ments thereof, shall be effective upon publica- 
tion in the manner which the Commission shall 
prescribe, or upon such later date as may be 
provided in such rules and regulations. 


3/ Also issued as Securities Exchange Act Release No. 
11368 [40 F.R. 18424 (Apr. 28, 1975)]. 


4/ Rule 19b-3 >rohibits any national securities ex- 
change from adopting or retaining any rule that requires, 
or form otherwise requiring, its members to charge fixed 
rates of commission for transactions executed on, or by 
the use of the facilities of, such exchange after May 1, 
1975 (May 1, 1976 as to rules of an exchange relating 

to floor brokerage commissions). 


5/ Section 202(a)(11) of the Advisers Act defines the 
term “investment adviser’ to mean, with certain limited 
exclusions — 
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any person who, for compensation, engages in the 
business of advising others, either directly or 
through publications or writings, as to the value 
of securities or as to the advisability of investing 
in, purchasing, or selling securities, or who, for 
compensation and as part of a regular business, 
issues or promulgates analyses or reports concern- 
ing securities. 


6/ Prior to the amendments hereinabove adopted, the 
text of Rule 206A-1(T) was as follows: 


Any person who is registered as a broker or 
dealer pursuant to Section 15 of the Securities 
Exchange Act of 1934 on May 1, 1975, and is not 
then registered as an investment adviser pursuant 
to Section 203 of the Investment Advisers Act of 
1940 (or any successor, within the meaning of 
Rule 15b1-3 under the Securities Exchange Act 
of 1934, to such broker or dealer) shall be tem- 
porarily exempt from the provisions of the Act 
and the rules and regualtions thereunder until 
August 31, 1975; Provided, however, that this 
exemption shall not be applicable to any such 
person (a) whose broker-dealer registration is 
withdrawn, suspended, cancelled or revoked, 

or (b) who acts as an investment adviser, as 
defined in Section 2(a)(20) of the Investment 
Company Act of 1940, to any investment com- 
pany registered or required to be registered 
under that Act. 


7/ Investment Advisers Act Release No. 455. 


8/ 5 U.S.C. 551, et seq. (1970). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11608/August 21, 1975 


See Securities Act of 1933 Release No. 5608/August 
21, 1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11609/August 21, 1975 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act’’) the temporary sus- 
pension of over-the-counter trading for a single ten 
day period commencing at 2:45 p.m. (EDT) on 
August 21, 1975 and terminating at midnight (EDT) 
on August 30, 1975 of the securities of Medequip 



































Corporation, a Maryland corporation located at 205 
Touhy Avenue, Park Ridge, Illinois. 


The Commission ordered the trading suspension at the 
request of Medequip Corporation because of the lack of 
current adequate information concerning the company’s 
financial condition and operations. 


The Commission cautions broker-dealers, shareholders 
and prospective purchasers that they should consider 
carefully the foregoing information along with all 

other currently available information and any informa- 
tion subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the suspension, 
no quotation may be entered unless and until they 
have strictly complied with all of the provisions of 
said rule. If any broker or dealer has any questions 

as to whether or not he has complied with said rule, 
he should not enter any quotation but immediately 
contact the staff of the Securities and Exchange 
Commission, Division of Enforcement in Washington, 
D. C. If any broker or dealer is uncertain as to what 
is required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in ques- 
tion until such time as he has familiarized himself 
with said rule and is certain that all of its provisions 
have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the Com- 
mission will consider the need for prompt enforce- 
ment action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11610/August 21, 1975 


The Securities and Exchange Commission pursuant to 
Section 12(k) of the Securities Exchange Act of 1934 
as amended (“Exchange Act”) announced the tem- 
porary suspension of exchange and over-the-counter 
trading for a ten-day period commencing at 2:45 

p.m. (EDT) on August 21, 1975 and terminating at 
midnight (EDT) on August 30, 1975 of all securities 
of the following issuers which have failed to file with 
the Commission at least the indicated reports. 


Brother International Corporation, a Delaware Cor- 
poration, with principal executive offices located in 
New York, New York (Financial Statements and 
Schedules for the Form 10-K Annual Report for 

the fiscal year ended March 31, 1975, and the 10-0 
quarterly report for the fiscal quarter ended June 30, 
1975) listed for trading on the Boston Stock Ex- 
change, traded over-the-counter; 





TMC Mortgage Investors, a Massachusetts real estate 
investment trust, with offices located in Boston, 
Massachusetts and New York, New York (Form 10-K 
Annual Report for the fiscal year ended March 31, 
1975 and the 10-O quarterly report for the fiscal 
quarter ended June 30, 1975) listed for trading on 
the American Stock Exchange. 


The Commission initiated the subject suspensions 
because the subject issuers failed to comply with the 
reporting provisions of the Exchange Act resulting 
in the lack of current and accurate information avail- 
able to the public. 


The Commission cautions broker-dealers, sharehold- 
ers and prospective purchasers that they should con- 
sider carefully the foregoing information along with 
all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert 

to the fact that pursuant to Rule 15c2-11 under 

the Exchange Act, at the termination of the sus- 
pension, no quotation may be entered unless and 
until they have strictly complied with all of the pro- 
visions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with 
said rule, he should not enter any quotation but im- 
mediately contact the staff of the Securities and Ex- 
change Commission, Division of Endorsement in 
Washington, D. C. If any broker or dealer is uncer- 
tain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to 
the securities in question until such time as he has 
familiarized himself with said rule and is certain 
that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider 
the need for prompt enforcement action. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19131/August 18, 1975 


In the Matter of 


MISSISSIPPI POWER & LIGHT COMPANY 
Jackson, Mississippi 


(70-5706) 
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ORDER APPROVING PROPOSAL TO ISSUE AND SELL 
FIRST MORTGAGE BONDS AT COMPETITIVE BID- 
DING 


Mississippi Power & Light Company (‘Mississippi’), an 
electric utility subsidiary company of Middle South 
Utilities, a registered holding company, has filed a de- 
claration and amendments thereto with this Commis- 
sion pursuant to Sections 6(a) and 7 of the Public Util- 
ity Holding Company Act of 1935 (“Act”) and Rule 
50 promulgated thereunder as applicable to the follow- 
ing proposed transaction. 


Mississippi proposes to issue and sell at competitive 
bidding, $25 million principal amount of its First 
Mortgage Bonds % Series. The interest rate, 
which shall be a multiple of 1/8 of 1%, and the price, 
which shall be not less than 100% nor more than 102.75% 
of the principal amount thereof, will be determined by 
competitive bidding. Not later than the third business 
day preceding the day fixed for the presentation and 
opening of bids, Mississippi will determine, and will 
notify prospective bidders of, the date on which the 
bonds are to mature, which date shall be not less than 
five years nor more than thirty years from the date of 
issuance of the bonds. The bonds will be issued under 
the company’s Mortgage and Deed of Trust dated as 
of September 1, 1944 (“‘indenture’”’) between Missis- 
sippi and Irving Trust Company, Trustee, as hereto- 
fore supplemented and as to be further supplemented 
by a Seventeenth Supplemental Indenture to be dated 
as of September 1, 1975. Such Supplemental Inden- 
ture will include a prohibition until September 1, 1980 
(September 1, 1979, if the maturity date of the bonds 
is September 1, 1980), against refunding such bonds 
through the use, directly or indirectly, of funds bor- 
rowed by the company at an effective interest cost to 
the company of less than the effective interest cost 

of the bonds. 


The declaration states that Mississippi will use the net 
proceeds from the sale of bonds to repay short-term 
borrowings, and to finance, in part, the company’s 
1975 construction program (estimated at $60 
million). 


Mississippi's Mortgage and Deed of Trust (““Indenture’’) 
as heretofore amended provides that in the computa- 
tion of the “two times interest’ coverage test for the 
issuance of additional bonds, the amount of the com- 
pany’s nonoperating income (as defined) that may be 
taken into account shali not exceed 15% of the sum 

of net operating income plus nonoperating income. This 
provision differs from the analogous provision of the 
Commission’s Statement of Policy in respect of first 
mortgage bonds (‘Policy Statement’’) adupted Feb- 
ruary 16, 1956 (HCAR No. 13105), which restricts 

the inclusion of nonoperating income to an amount 
not exceeding 10% of operating income. Over recent 
years the Indenture provision has resulted in higher 
computed interest coverages than would have resulted 
from the provision prescribed by the Policy State- 
ment. 
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As a first step toward conforming the Indenture provi- 
sion with that of the Policy Statement, Mississippi's 
Seventeenth Supplemental Indenture to be dated as 
of September 1, 1975, will amend the Indenture pro- 
vision so as to provide that, effective with the first 
series of bonds to be issued after December 31, 1975, 
the amount of includable nonoperating income shall 
not exceed 14% of the sum of net operating income 
plus nonoperating income. It is contemplated that 
said percentage will be successively reduced further 

in future supplemental indentures so that the Inden- 
ture provision (including, ultimately, the base to 
which the percentage shall apply) will finally conform 
in substance with the analogous provision of the 
Policy Statement. 


The fees and expenses to be incurred in connection 
with this transaction are estimated at $115,000 in- 
cluding legal fees of $35,000 and accounting fee of 
$11,000. The fee of counsel for the purchasers of 
the bonds is estimated at $14,000 and is to be paid 
by the successful bidders. It is stated that no State 
commission and no Federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 19093), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the re- 
cord, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said declaration, as 
amended, be permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said de- 
claration, as amended, be, and it hereby is, permitted 
to become effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19132/August 19, 1975 


In the Matter of 
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EASTERN UTILITIES ASSOCIATES 
P.O. Box 2333 
Boston, Massachusetts 02107 






) 





BLACKSTONE VALLEY ELECTRIC COMPANY 
P.O. Box 1111 
Lincoln, Rhode Island 02865 


BROCKTON EDISON COMPANY 
36 Main Street 
Brockton, Massachusetts 02403 


FALL RIVER ELECTRIC LIGHT COMPANY 
85 North Main Street 
Fall River, Massachusetts 02722 


MONTAUP ELECTRIC COMPANY 
P.O. Box 391 
Fall River, Massachusetts 02722 


(70-5388) 


NOTICE OF PROPOSED EXTENSION OF BANK 
BORROWING BY SUBISIDARY COMPANY 


NOTICE IS HEREBY GIVEN that Eastern Utilities 
Associates (‘““EUA”), a registered holding company, 
and its electric utility subsidiary companies, Black- 
stone Valley Electric Company (‘“Blackstone”’), 
Brockton Edison Company (“Brockton”), Fall River 
Electric Light Company (‘Fall River’) and Montaup 
Electric Company (“Montaup”), have filed post- 
effective amendments to their application-declar- 
ation, as previously filed and amended in this pro- 
ceeding with this Commission designating Sections 
6(a), 7, 9(a), 10, 12(b), 12(c) and 12(f) of the Act 
and Rules 43(a) and 45(a) promulgated thereunder 
as applicable to the proposed transactions. All inter- 
ested persons are referred to the application-declar- 
ation, as further amended by said post-effective 
amendments, which is summarized below, for a 
complete statement of the proposed transactions. 


EUA has proposed a series of transactions designed 
to effect the transfer of Blackstone’s proportion- 

ate ownership in the securities of Montaup, the EUA 
system generating company, to Brockton, with the 
result that Brockton will thereafter own 81% of 
Montaup. Fall River, EUA‘s other electric utility 
subsidiary, will continue to own 19% of Montaup’s 
securities under the proposed arrangement. 


As a part of this proposed program, Blackstone has 
been authorized in this proceeding to borrow $15,- 
000,000 from First National City Bank (““FNCB”), 
said loan being secured by a lien on Blackstone’s 

Montaup securities (HCAR No. 18606, October 16, 
1974). Terms of this loan include provisions that it 












may be assumed by Brockton. Blackstone used the 
proceeds of the loan to reduce open account ad- 
vances from EUA. 


It is now stated that in order to give additional time 
for the proposed transfer of Blackstone’s Montaup 
securities to Brockton subject to the FNCB loan, it 
is proposed that the loan from FNCB to Blackstone 
be extended for a one year period from October 16, 
1975 to October 15, 1976. It is further stated that 
the ultimate transfer of the Montaup securities to 
Brockton subject to the FNCB loan is still contem- 
plated. The FNCB loan to Blackstone, as so extend- 
ed, will bear interest at 115% of the base rate in 
effect at FNCB. EUA will maintain a $100,000 bal- 
ance in an account with FNCB while that loan to 
Balckstone is outstanding. 


It is stated that the Public Utilities Commission of 
the State of Rhode Island has jurisdiction over the 
proposed extension of the FNCB loan and that no 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over 

the proposed transaction. Fees and expenses to be 
incurred in connection with the proposed transaction 
will be supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 12, 1975, re- 
quest in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised by 
said application-declaration, as further amended by 
said post-effective amendments, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 

D. C. 20549. A copy of such request should be 
served personally or by mail (air mail if the person 
being served is located more than 500 miles from 
the point of mailing) upon the applicants-declarants 
at the above-stated addresses, and proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At 

any time after said date, the application-declaration, 
as further amended by said post-effective amend- 
ments, or as it may be further amended, may be 
granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19133/August 19, 1975 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-5642) 


SECOND SUPPLEMENTAL ORDER AUTHORIZING 
EXTENSION OF TIME FOR TRANSACTIONS RE- 
LATED TO FINANCING OF POLLUTION CONTROL 
FACILITIES 


Arkansas Power & Light Company (‘‘Arkansas”), an 
electric utility subsidiary company of Middle South 
Utilities, Inc., a registered holding company, has 
filed with this Commission a second post-effective 
amendment to the application in this proceeding 
pursuant to Sections 9(a) and 10 of the Public 
Utility Holding Company Act of 1934 (“Act’’) 
regarding the following proposed transactions. 


By order in this proceeding dated April 9, 1975 
(HCAR No. 18921), the Commission authorized 
Arkansas to enter into an installment sale agree- 
ment (““Agreement”’) with Pope County, Arkansas 
(“County”), and by supplemental order dated 
June 13, 1975 (HCAR No. 19041) a sixty-day ex- 
tension was granted to complete the transactions. 
Said Agreement will provide for tiie acquisition, 
construction, and installation of pollution control 
facilities by the company on behalf of the County 
and the issuance by the County of its Pollution 
Control Revenue Bonds, Series 1975, in principal 
amount presently estimated not to exceed $49, 100,- 
000, sufficient to cover the Cost of Construction, as 
defined in the Agreement, of the pollution control 
facilities. Arkansas is to convey to the County such 
portions of the pollution control facilities as are 
now owned by the company. The proceeds result- 
ing from the issuance of the Series 1975 Bonds will 
be applied to the payment of the Cost of Construc- 
tion. 


The Agreement also will provide for the sale of the 
pollution control facilities by the County to Arkan- 
sas and the payment by the company of the pur- 
chase price, together with interest thereon, in semi- 
annual installments over a term of years. The pur- 
chase price of the pollution control facilities payable 
by Arkansas will be such amount as shall be sufticient 
to pay the principal of the Series 1975 Bonds as the 
same becomes due and payable. The company under 
the Agreement will also agree to pay interest on the 
unpaid balance of the purchase price of the pollution 
control facilities equal to the premium, if any, and 
interest on the Series 1975 Bonds. 
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Jurisdiction was reserved by the Commission with re- 
spect to the semi-annual installment payment obliga- 
tions to be undertaken by Arkansas pursuant to the 
proposed Agreement with the County, insofar as they 
are affected by the effective interest rate or rates of 
the Series 1975 Bonds. 


The second post-effective amendment states that 
Arkansas has not proceeded with the proposed 
transactions, because it is still awaiting a determina- 
tion by the Internal Revenue Service as to which fa- 
cilities in connection with a nuclear generating sta- 
tion will be treated as pollution control facilities 
within the meaning of Section 103 of the Internal 
Revenue Code of 1954, as amended. Accordingly, 
Arkansas requests that time for completing the pro- 
posed transactions be extended until December 31, 
1975. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application, as now amended, be 
granted: 


IT iS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said appli- 
cation, as now amended, be, and it hereby is, grant- 
ed, effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT iS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the semi- 
annual installment payment obligations to be under- 
taken by Arkansas pursuant to the proposed Agree- 
ment with the County, insofar as they are affected 
by the effective interest rate or rates of the Series 
1975 Bonds to be sold by the County in connection 
with transactions proposed in this proceeding. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19134/August 19, 1975 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
MIDDLE SOUTH ENERGY, INC. 
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New Orleans, Louisiana 


(70-5647) 


ORDER AUTHORIZING POST-EFFECTIVE 
AMENDMENT PROPOSING ISSUANCE AND 
SALE OF ADDITIONAL COMMON STOCK 
BY SUBSIDIARY COMPANY TO HOLDING 
COMPANY 


Middle South Utilities, Inc. (‘Middle South”’), a regis- 
tered holding company, and Middle South Energy, 
Inc. (““MSE1”), an electric utility subsidiary of Middle 
South, have filed a post-effective amendment to their 
previously amended application-declaration with 

this Commission, pursuant to Sections 6(a), 7, 9(a), 
10 and 12(f) of the Public Utility Holding Company 
Act of 1935 (““Act’’), and Rules 43 and 50(a)(3) 
promulgated thereunder as applicable to the pro- 
posed transactions. 


MSEI proposes to issue and sell to Middle South 
(the holder of all of the issued and outstanding 
shares of MSEI’s common stock no par value per 
share), and Middle South proposes to acquire, 
25,000 additional shares of MSEI’s common stock, 
for an aggregate purchase price of $25,000,000 in 
cash. Middle South and MSEI believe it preferable 
for the additional common stock to be sold at 
times coinciding with MSEI’s cash needs, which 

are primarily determined by the nature and pace 

of the construction work on its Grand Gulf Nuclear 
Electric Station near Vicksburg, Mississippi. Ac- 
cordingly, the applicants-declarants request auth- 
ority to consummate the proposed transactions at 
various times through December 31, 1975. 


No State commission, and no Federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. 


Due notice of the filing of said post-effective amend- 
ment has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 
18881), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the ap- 
plicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings 

are necessary; and that it is appropriate in the pub- 
lic interest and in the interest of investors and con- 
sumers that said post-effective amendment be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
post-effective amendment be, and it hereby is, 
granted and permitted to become effective forth- 
with, subject to the terms and conditions prescrib- 
ed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 








George A. Fitzsimmons 
Secretary 

















































PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19135/August 19, 1975 


In the Matter of 


CONNECTICUT YANKEE ATOMIC POWER 
COMPANY 

P. O. Box 270 

Hartford, Connecticut 06101 


(70-5614) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING ISSUANCE AND SALE OF NOTES 
TO BANKS AND TO A DEALER IN COMMER- 
CIAL PAPER AND EXCEPTION FROM COMPE- 
TITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Connecticut 
Yankee Atomic Power Company (‘Connecticut 
Yankee”), an electric utility subsidiary company 
of Northeast Utilities and of New England Elec- 
tric System, both of which are registered holding 
companies, has filed with this Commission a post- 
effective amendment to the declaration in this 
proceeding pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50(a)(5) promulgated there- 
under regarding the following proposed transac- 
tions. All interested persons are referred to the 
amended declaration, which is summarized below, 
for a complete statement of the proposed transac- 
tions. 


By order in this proceeding dated February 28, 
1975 (HCAR No. 18835), the Commission auth- 
orized Connecticut Yankee to issue and sell, from 
time to time on or before March 1, 1976, short- 
term securities in an aggregate principal amount 
not to exceed $30,000,000 outstanding at any 
one time, such securities to be in the form of 
short-term notes issued to banks or commercial 
Paper issued to a dealer in such securities. It is 
now proposed that the aggregate principal amount 
of said short-term securities to be outstanding be 
increased to $35,000,000. 


It is now stated that the funds to be derived from 
the issuance and sale of bank notes and commer- 
cial paper will be applied by Connecticut Yankee 
(i) to repay existing bank notes and commercial 
Paper presently outstanding pursuant to said 
order of the Commission in this proceeding and 
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(ii) to provide funds for the purchase of replacement 
turbine rotors and of additional nuclear fuel. As of 
August 1, 1975, the company had outstanding short- 
term borrowings of $27,025,000, consisting of com- 
mercial paper, and it is anticipated that an additional 
$7,365,000 will be required in September 1975. for 
nuclear fuel and an additional $2,300,000 will be 
required in both October and November 1975 for 
the replacement turbine rotors. 


Connecticut Yankee now intends, subject to Com- 
mission authorization, to sell up to $20,000,000 of 
debentures by private placement to institutional 
investor(s) in January 1976 and to have a quantity 
of commercial paper remain outstanding after such 
long-term financing as a continuing component of 
the fuel financing program. 


Connecticut Yankee has requested that the issue 
and sale of its commercial paper notes be excepted 
from the competitive bidding requirements of 
Rule 50 pursuant to paragraph (a)(5) thereof in 
view of the fact that current rates for commercial 
paper for prime borrowers such as Connecticut 
Yankee are readily ascertainable by reference to 
daily financial publications and that it is not prac- 
ticable to invite competitive bids for commercial 
paper. Connecticut Yankee has also requested 
that the certificates under Rule 24 be filed on a 
quarterly basis with respect to the commercial 
paper. 


No State commission and no Federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 12, 1975, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact 

or law raised by said post-effective amendment 

to the declaration which he desires to controvert; 
or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D. C. 
20549. A copy of such request should be served 
personally or by mail (air mail if the person being 
served is located more than 500 miles from the 
point of mailing) upon the declarant at the above- 
stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the declaration, as now amended or as it 
may be further amended, may be permitted to be- 
come effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, includ- 
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ing the date of the hearing (if ordered) and any post- 
ponements thereof. 





For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19136/August 20, 1975 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


(70-5725) 


NOTICE OF PROPOSED GUARANTY UNDER OHIO 
WORKMEN'S COMPENSATION LAW FOR TWO 
SUBSIDIARY COMPANIES 


NOTICE IS HEREBY GIVEN that Consolidated Natural ] 
Gas Company (“Consolidated”’), a registered holding 
company, has filed a declaration with this Commission 
pursuant to the Public Utility Holding Company Act 

of 1935 (“Act’’), designating Section 12(b) of the Act 

and Rule 45 promulgated thereunder as applicable to 

the proposed transaction. All interested persons are 

referred to the declaration, which is summarized be- 

low, for a complete statement of the proposed 

transaction. 


Consolidated Gas Supply Corporation (‘Supply Cor- 
poration’) is a wholly-owned subsidiary of Consoli- 
dated. It is engaged in the retail sale and distribution 
of natural gas in the State of West Virginia, supplies 
natural gas at wholesale to each of the other of Con- 
solidated’s public-utility subsidiaries (except West 
Ohio Gas Company)-and to certain nonaffiliated public 
utilities, as well as providing gas storage service. In 
the performance of its business, Supply Corporation 
operates pipelines and two compressor stations in 
the State of Ohio and employs approximately 30 
persons in that State. East Ohio Gas Company 
(“East Ohio”) is also a wholly-owned subsidiary 

of Consolidated and is engaged in the reail sale and 
distribution of natural gas in the State of Ohio. 

East Ohio has approximately 3,100 employees, 

all in Ohio. 







Heretofore, Supply Corporation and East Ohio have 
been self-insurers under the Ohio Workmen’s Com- 
pensation Law. The said subsidiary companies pro- 
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pose to maintain such self-insured status, thereby 
effecting substantial monetary savings. Now, how- 
ever, the Bureau of Workmen’s Compensation of 
The Industrial Commission of Ohio has advised that 
it will require corporations holding fifty percent or 
more of the stock of a self-insured subsidiary to ex- 
ecute a Contract og Guaranty if the subsidiary is to 
maintain its self-insured status. 


in essence, said Contract of Guaranty calls upon 
Consolidated to ‘‘guarantee, promise and agree to 
and with the said Industrial Commission of Ohio 
that, if the application for self-insurance is granted, 
the said (East Ohio or Supply Corporation) will 
well and truly perform and fulfill everything on 

its part to be performed at the times and in the 
manner provided by the said Workmen’s Compen- 
sation Law of Ohio, and also that the payments 
provided for by the said Workmen’s Compensa- 
tion Law of Ohio and any amendments thereto 

or supplemental thereof, shall be promptly paid in 
accordance with the provisions of the said law; 

and that in case of the failure of the said (East 
Ohio or Supply Corporation) to pay such liability 
when due, it, the said Consolidated Natural Gas 
Company will pay the same.”’ Such guarantee ap- 
pears from the terms of the Contract to be con- 
tinuing, unless terminated in writing by Consoli- 
dated upon 30 days’ written notice upon substi- 
tution of other security satisfactory to the In- 
dustrial Commission or payment is made in full 

by Consolidated or the affected subsidiary respect- 
ing existing liabilities under the Workmen’s Com- 
pensation Law. Consolidated proposes and requests 
authorization to execute and deliver said Contract 
of Guaranty. 


In 1974, Supply Corporation’s total liability for 
workmen’s compensation amounts paid and re- 
served for payment for wages, medical, disability 
benefits, death, etc., amounted to approximately 
$600; East Ohio’s amounted to $86,000. It is 

stated that these amounts can and should reason- 
ably be expected to fluctuate somewhat from year 
to year, and, consequently, Consolidated’s indemni- 
fication exposure under the Contract of Guaranty 
will vary. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at $2,- 
500. It is stated that no State commission and no 
Federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 15, 1975, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or law 
raised by said declaration which he desires to con- 
trovert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 





D. C. 20549. A copy of such request should be served 
personally or by mail (air mail if the person being 
served is located more than 500 miles from the point 
of mailing) upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the de- 
claration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19137/August 21, 1975 


See Securities Act of 1933 Release No. 5608/August 21, 
1975. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19138/August 21, 1975 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
New York, New York 10005 


(70-5713) 


ORDER AUTHORIZING PROPOSED ISSUE AND 
SALE OF COMMON STOCK BY HOLDING COM- 
PANY PURSUANT TO UNDERWRITTEN RIGHTS 
OFFERING; EXCEPTION FROM COMPETITIVE 
BIDDING 
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tered holding company, has filed an application-de- 
claration, and amendments thereto, with this Com- 
mission pursuant to Sections 6(a), 7 and 12(c) of 
the Public Utility Holding Company Act of 1935 
(“Act’’) and Rules 42 and 50 promulgated there-” 
under regarding the following proposed transactions. 


GPU proposes to offer up to 5,030,000 authorized 
but unissued shares of its common stock (‘‘addi- 
tional common stock") for subscription by the 
holders of its outstanding shares of common stock 
on the basis of 1 share for each 10 shares of com- 
mon stock held on the record date. The record date 
will be September 10, 1975, or such later date as 
GPU's registration statement under the Securities 
Act of 1933 may become effective. The subscrip- 
tion price, to be determined by GPU's Board of Di- 
rectors at about 4:00 p.m. on the day preceding 
the anticipated record date, will not be more than 
100% and not less than 85%, of the closing price of 
GPU common stock on the New York Stock Ex- 
change on the day prior to the record date. The 
subscription offer will expire September 29, 1975, 
unless the record date should be later than Septem- 
ber 10, 1975, in which event the expiration date will 
be specified by amendment. 


Rights to subscribe to the additional common stock 
will be evidenced by transferable subscription war- 
rants which will be issued to all record holders of 
GPU common stock as promptly as practicable after 
the record date. No fractional shares will be issued; 
however, any holder with more than 10 shares, but 
not in exact multiples thereof, may purchase, at 

the subscription price, one extra share of additional 
common stock. A stockholder with less than 10 
shares of common stock will be entitled to purchase, 
at the subscription price, one full share of addition- 
al common stock. 


GPU does not propose to mail warrants to stock- 
holders whose registered addresses are outside the 
United States, Bermuda, Canada and Mexico. To 
the extent that GPU does not receive instructions 
from such stockholders to exercise their warrants, 
the rights evidenced by such warrants may be sold 
by Hartford National Bank and Trust Company, 
the subscription agent, for the account of such 
stockholders. 


It is stated that GPU’s Articles of Incorporation 
permit it to sell common stock in a public offering 
without preemptive rights in any calendar year in 
an amount up to 5% of the number of shares of 
common stock outstanding at the beginning of each 
calendar year. GPU states that it has already sub- 
stantially exhausted this 5% exemption for 1975 
and that in order for GPU to raise the equity capi- 
tal it requires, it must exceed that 5% exemption 
and must therefore proceed through a rights offer- 
ing. 


It is stated that the net proceeds of the sale of the 
additional common stock will be used by GPU to 
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repay a portion of GPU's short-term indebtedness ex- 
pected to be outstanding at the time of sale of the 
additional common stock or to reimburse the GPU 
treasury for prior investments in its subsidiaries. 


GPU notes that in June 1974, it made a non-underwritten 
rights offering of its common stock. In that offering, 
approximately one-half the issue remained unsold 

at the end of the subscription period. GPU further 
notes that GPU subsidiary companies have had diffi- 
culties in marketing their securities in the recent past. 
GPU therefore proposes to proceed with an under- 
written rights offering of this issue, and requests an 
exception from the competitive bidding requirements 
of Rule 50 under the Act pursuant to paragraph (a) (5) 
thereof, so that it may negotiate the terms of this 
underwriting. 


In its March 28, 1975, order declining to extend the 
temporary suspension of the competitive bidding re- 
quirements of Rule 50 under the Act, the Commission 
noted that Rule 50 provides for exceptions where a 
need is clearly demonstrated (HCAR No. 18898, 6 
SEC Docket 564). Such a demonstration has been 
made in this case. 


Fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $915,000, 
of which $422,000 would be the fee of the subscrip- 
tion agent and registrar and $361,000 are the estimate 
printing and mailing costs. Legal fees are estimated 

at $44,000 and accounting fees at $24,500. 


Due notice of the filing of said application-declara- 
tion has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 
19099), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder 
are satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said application-declaration, as amended, be granted 
and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under 
the Act and subject further to the reservation of 
jurisdiction ordered below. 


IT iS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the terms 
of sale, including the number of shares to be sold, 
the price and the underwriters’ compensation. 


By the Commission. 






George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8894/August 19, 1975 


See Securities Act of 1933 Release No. 5607/August 19, 
1975. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8895/August 20, 1975 


In the Matter of 


AMERICAN VARIABLE ANNUITY LIFE 
ASSURANCE COMPANY 


THE A.V.A. INCOME FUND 


AMERICAN VARIABLE ANNUITY FUND 
and 


SMA EQUITIES, INC. 
440 Lincoln Street 
Worcester, Massachusetts 01605 


(812-3838) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 6(c) OF THE ACT FOR AN ORDER OF EX- 
EMPTION FROM SECTIONS 27(a)(3) AND 27(c)(2) 
OF THE ACT AND RULE 27a-2 THEREUNDER 


NOTICE IS HEREBY GIVEN that American Variable 
Annuity Life Assurance Company (“Company”), a 
Delaware stock life insurance company, and The 
A.V.A. Income Fund (“Income Fund”) and Ameri- 
can Variable Annuity Fund (“AVA Fund”), both 
separate accounts of the Company registered under 
the Investment Company Act of 1940 (“Act”) as 
open-end management investment companies (the 
Income Fund and AVA Fund collectively referred 

to as “ Funds’), and SMA Equities, Inc. (“SMAE”), 
the principal underwriter for the Funds, (collec- 

tively referred to as ‘““Applicants’’) filed an applica- 
tion on July 11, 1975 and an amendment thereto 





on August 13, 1975, pursuant to Section 6(c) of the 
Act for an order of exemption from Sections 27(a)(3) 
and 27(c)(2) of the Act and Rule 27a-2 thereunder. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations therein which are summarized below. 


The Company is a wholly-owned subsidiary of State 
Mutual Life Assurance Company of America (‘State 
Mutual’’), a mutual life insurance company incor- 
porated under the laws of the Commonwealth of 
Massachusetts. AVA Fund and the Income Fund are 
separate accounts of the Company maintained for 

the purpose of holding certain assets as reserves for 
certain of the Company’s variable annuity contracts. 
The principal investment objective of AVA Fund is 

to select investments from the viewpoint of a prudent 
investor concerned primarily with long-term growth of 
Capital in relation to the expansion of the economy 
and the changing value of the dollar. All of the Com- 
pany’s variable annuity contracts heretofore issued, 
including those entitled and those not entitled to 
special tax treatment under the Internal Revenue 
Code of 1954 (“Code”), have participated in AVA 
Fund. 


The Company proposes to issue certain variable an- 
nuity contracts pursuant to which assets held as 
reserves for such contracts may be invested in income 
securities. In this connection the Company has estab- 
lished the Income Fund, the principal investment ob- 
jective of which is to seek as high a level of current 
income as is consistent with prudent investment man- 
agement. The Income Fund will hold reserves attribut- 
able to contracts issued in connection with plans not 
entitled to special tax treatment under the Code. 


SMAE is an indirect wholly-owned subsidiary of State 
Mutual organized under the laws of the Common- 
wealth of Massachusetts. SMAE is registered as a 
broker-dealer under the Securities Exchange Act of 
1934 and is a member of the National Association 

of Securities Dealers. Inc. 


The Company proposes to issue a new series of indi- 
vidual contracts (““Contracts’’), one a “‘single pay- 
ment” Contract and the other an “elective payment” 
Contract. Under both types of Contracts, purchase 
payments will not be limited either as to frequency 

or number. However, under single payment Contracts, 
the annuity commencement date must be within two 
years from the date the Contract is issued, while 
under elective payment Contracts the annuity com- 
mencement date must be at least two years from 

the date of issue. Under each type of Contract net 
purchase payments during the accumulation period 
may be applied in whole or in part to AVA Fund, 

to the Income Fund, or to the general account of 

the Company for accumulation on a fixed basis. 

Prior to the annuity commencement date, amounts 
accumulated under the Contracts may be transferred 
between AVA Fund and the Income Fund and be- 
tween either Fund and the Company’s general account 
without imposition of any charge. All transfers must 
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be with the consent of the Company and must com- 
ply with whatever maximum and minimum dollar 
limitations and other non-discriminatory rules re- 
stricting transfers the Company may impose. Upon 
the commencement of annuity payments, the Con- 
tract owner may select a variable annuity reflecting 
the performance of the AVA Fund, a fixed annuity 
or a combination of both. 


From each purchase payment submitted under a 
Contract, whether allocated to AVA Fund, the 
Income Fund or to the general account, the Com- 
pany makes, in addition to a deduction for any 
applicable premium taxes, a deduction for sales 
and administrative expenses. In the case of single 
payment Contracts, such deduction is in accord- 
ance with the following schedule: 





Portion 
Represent- 
ing Charge 
Portion Portion for Admin- 
of Total Percentage Representing istrative 
Payments Deduction _Sales Charge Expenses 
First $12,000 6.5% 5.5% 1.0% 
Next 13,000 6.0 5.0 1.0 
Next 25,000 5.0 4.0 1.0 
Next 25,000 4.0 3.5 0.5 
Next 25,000 3.0 2.6 0.4 
Balance 2.0 1.7 0.3 


In the case of elective payment Contracts, the follow- 
ing schedule is used to compute the applicable deduc- 
tion, except that, for any payment made after the 
tenth contract anniversary, the applicable deduction 
will be 4.25% of the payment: 





Portion 
Represent- 
ing Charge 
Portion Portion for Admin- 
of Total Percentage Representing istrative 
Payments Deduction _Sales Charge Expenses 
First $12,000 8.75% 6.50% 2.25% 
Next 13,000 8.25 6.00 2.25 
Next 25,000 7.25 5.00 2.25 
Next 25,000 6.25 4.25 2.00 
Next 25,000 5.25 3.50 1.75 
Balance 4.25 2.75 1.50 
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Applicants propose to permit amounts payable under 
insurance policies or annuities written by State Mutual 
(such as death benefits, maturities under endowment 
contracts, surrender values and dividends) or under 
insurance policies written by the Company (herein- 
after called “‘Policy Proceeds’’) to be applied as a pur- 
chase payment under a single payment Contract or as 
the initial payment under an elective payment Con- 
tract at a reduced load. In the case of single payment 
Contracts the deduction for sales and administrative 
expenses applicable to a payment derived from Policy 
Proceeds will be in accordance with the following 
schedule: 





Portion 
Represent- 
ing Charge 
Portion Portion for Admin- 
of Total Percentage Representing istrative 
Payments Deduction Sales Charge Expenses 
First $12,000 3.5% 2.5% 1.0% 
Next 13,000 3.0 2.2 0.8 
Next 25,000 2.0 1.5 0.5 
Balance 1.0 0.8 0.2 


In the case of elective payment Contracts, the deduction 
applicable to an initial payment derived from Policy 
Proceeds will be determined from the following schedule: 





Portion 
Represent- 
ing Charge 
Portion Portion for Admin- 
of Total Percentage Representing istrative 
Payments Deduction Sales Charge Expenses 
First $12,000 5.50% 3.25% 2.25% 
Next 13,000 4.50 2.25 2.25 
Next 25,000 3.50 1.50 2.00 
Balance 2.50 75 1.75 


Section 27(a)(3) and Rule 27a-3 


Section 27(a)(3) of the Act provides that no registered 
investment company issuing periodic payment plan 
certificates and no depositor of or underwriter for such 
company may sell any such certificate if the amount 

of sales load deducted from any one of the first twelve 
monthly payments exceeds proportionately the amount 
deducted from any other such payment, or if the 
amount deducted from any subsequent payment ex- 
ceeds proportionately the amount deducted from any 
other subsequent payment. Rule 27a-2 under the Act 
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exempts a registered separate account, and any depositor 
of or underwriter for such account, from Section 27(a) 
(3) if the proportionate amount of sales load deducted 
from any payment during the contract period does not 
exceed the proportionate amount deducted from any 
prior payment during the contract period. 


Applicants state that, as a result of the proposed reduc- 
tion in load for Policy Proceeds applied as an initial 
payment under an elective payment Contract, subse- 
quent payments under such Contract could be subject 
to a sales load deduction which exceeds proportionate- 
ly the deduction from the initial payment. Accordingly, 
Applicants request an exemption from Section 27(a)(3) 
to the extent necessary to permit such practice. Appli- 
cants state that, since premiums on insurance contracts 
will already have been subject to sales charges, apply- 
ing Policy Proceeds to purchase the Contracts will not 
involve such substantial additional sales activities as 

to require imposition of an additional full sales charge 
and that reducing the percentage deductions in the 
manner proposed will avoid an unnecessary accumula- 
tion of charges to the persons entitled to the Policy 
Proceeds. Applicants further state that grant of the 
requested exemption will not conflict with the pur- 
pose of Section 27(a) which was designed to curb 
abuses associated with front-end load arrangements 

on mutual fund contractual plans by, in part, limit- 

ing the sales load to 9% and lessening the possible 

loss which could be incurred upon early termination 

of such a plan. Since the deductions for sales expenses 
under the Contracts will not exceed the statutory 
limitation of 9% and do not involve the kind of front- 
end load arrangement at which the Section is directed, 
Applicants submit that the deductions cannot lead to 
the abuses intended to be curbed by Section 27(a). 
Applicants state further that the circumstances in 

which the lower charge for sales and administrative 
expenses is applicable are sufficiently distinct so that 
itis unlikely that any person will be misled or con- 
fused. 


Section 27(c)(2) 


Section 27(c)(2) of the Act prohibits the sale of a 
periodic payment plan certificate by any registered 
investment company or underwriter for such com- 

pany unless the net proceeds of all purchase payments 
(excpet amounts deducted for sales load) are deposited 
with a bank having the qualifications prescribed by 
Section 26(a)(1) and are held by the bank as trustee 

or custodian under an agreement containing, in sub- 
stance, the provisions of Section 26(a)(2) and (3). 


Applicants (other than AVA Fund which, according 
to Applicants, has previously received an exemption) 
request exemption from Section 27(c)(2) to avoid 

the administrative burdens and expense which such 
custodianship or trusteeship would entail. The Appli- 
cation states that the securities and similar investments 
of the Income Fund will be held by Hartford National 
Bank and Trust Company under a safekeeping arrange- 
ment meeting the requirements of Rule 17f-2 and, 
further, that the Company is subject to extensive 
supervision and control by the Delaware Insurance 


Commissioner in all its dealings with contract owners. 
The application states further that, pursuant to the 
terms of the variable annuity contracts, the Company 
cannot abrogate its undertaking to provide life-time 
variable annuity benefits, and the Company’s sub- 
stantial capital and surplus insure that it will be able 

to meet its obligations. Applicants submit that, under 
these circumstances, the protections afforded owners of 
variable annuity contracts are substantially similar to 

or greater than those contemplated by Section 27(c)(2). 


Applicants have consented to the requested exemption 
being made subject to the following conditions: 


(1) that the charges to variable annuity contract 
owners for administrative services shall not exceed 
such reasonable amounts as the Commission shall 
prescribe, jurisdiction being reserved for such pur- 
pose, and (2) that the payment of sums and charges 
out of the assets of the Income Fund shall not be 
deemed to be exempted from regulation by the Com- 
mission by reason of the requested order, provided 
that the Applicants’ consent to this condition shall 
not be deemed to be a concession to the Commission 
of authority to regulate the payments of sums and 
charges out of such assets other than charges for 
administrative services, and Applicants reserve the 
right in any proceeding before the Commission or 

in any suit or action in any court to assert that the 
Commission has no authority to regulate the payment 
of such other sums or charges. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 15, 1975 at 
5:30 p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request and the issues of fact or law pro- 
posed to be controverted, or he may request that 

he be notified if the Commission shall order a hearing 
thereon. Any such communication should be address- 
ed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the 
person being served is located more than 500 miles 
from the point of mailing) upon Applicants at the 
address stated above. Proof of service (by affidavit 

or in case of an attorney at law by certificate) shall 
be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following such 
date unless the Commission thereafter orders a hear- 
ing upon request or upon the Commission’s own mo- 
tion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter including the date 

of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 


Management Regulation, pursuant to delegated auth- 
ority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8896/August 20, 1975 


In the Matter of 


AMERICAN VARIABLE ANNUITY LIFE 
ASSURANCE COMPANY 


THE A.V.A. QUALIFIED INCOME FUND 


AMERICAN VARIABLE ANNUITY FUND 
and 


SMA EQUITIES, INC. 
440 Lincoln Street 
Worcester, Massachusetts 01605 


(812-3829) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR AN ORDER OF EXEMPTION 
FROM SECTIONS 27(a)(3) AND 27(c)(2) OF THE 
ACT AND RULE 27a-2 THEREUNDER 


NOTICE IS HEREBY GIVEN that American Variable 
Annuity Life Assurance Company (“Company”), a 
Delaware stock life insurance company, and The 
A.V.A. Qualified Income Fund (“Income Fund’) and 
American Variable Annuity Fund (“AVA Fund”), 
both separate accounts of the Company registered 
under the Investment Company Act of 1940 (“Act’’) 
as open-end management investment companies (the 
Income Fund and AVA Fund collectively referred to 
as ‘‘Funds”), and SMA Equities, Inc. (“SMAE”), the 
principal underwriter for the Funds, (collectively 
referred to as ““Applicants”) filed an application on 
July 1, 1975 and an amendment thereto on August 
13, 1975, pursuant to Section 6(c) of the Act for an 
order of exemption from Sections 27(a)(3) and 27 
(c)(2) of the Act and Rule 27a-2 thereunder. All in- 
terested persons are referred to the application on 
file with the Commission for a statement of the 
representations therein which are summarized below. 


The Company is a wholly-owned subsidiary of State 
Mutual Life Assurance Company of America (“State 
Mutual”), a mutual life insurance company incor- 
porated under the laws of the Commonwea!th of 
Massachusetts. AVA Fund and the Income Fund 

are separate accounts of the Company maintained 
for the purpose of holding certain assets as reserves 
for certain of the Company’s variable annuity con- 
tracts. The principal investment objective of AVA 
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Fund is to select investments from the viewpoint of a 
prudent investor concerned primarily with long-term 
growth of capital in relation to the expansion of the 
economy and the changing value of the dollar. All of 
the Company's variable annuity contracts heretofore 
issued, including those entitled and those not entitled 
to special tax treatment under the Internal Revenue 
Code of 1954 (“Code”), have participated in AVA 
Fund. 


The Company proposes to issue certain variable an- 
nuity contracts pursuant to which assets held as re- 
serves for such contracts may be invested in income 
securities. In this connection the Company has es- 
tablished the Income Fund, the principal investment 
objective of which is to seek as high a level of current 
income as is consistent with prudent investment man- 
agement. The Income Fund will hold reserves attribut- 
able to contracts issued in connection with plans 
meeting the requirements of Sections 401, 403 and 
408 of the Code. 


SMAE is an indirect wholly-owned subsidiary of 

State Mutual organized under the laws of the Common- 
wealth of Massachusetts. SMAE is registered as a broker- 
dealer under the Securities Exchange Act of 1934 and 
is a member of the National Association of Securities 
Dealers, Inc. 


The Company proposes to issue a new series of indi- 
vidual contracts (““Contracts’’), one a “single pay- 
ment” Contract and the other an “elective payment” 
Contract. Under both types of Contracts, purchase 
payments will not be limited either as to frequency 

or number. However, under single payment Contracts, 
the annuity commencement date must be within two 
years from the date the Contract is issued, while under 
elective payment Contracts the annuity commence- 
ment date must be at least two years from the date 

of issue. Under each type of Contract net purchase 
payments during the accumulation period may be 
applied in whole or in part to AVA Fund, to the 
Income Fund, or to the general account of the Com- 
pany for accumulation on a fixed basis. Prior to the 
annuity commencement date, amounts accumulated 
under the Contracts may be transferred between AVA 
Fund and the Income Fund and between either Fund 
and the Company’s general account without imposi- 
tion of any charge. All transfers must be with the con- 
sent of the Company and must comply with whatever 
maximum and minimum dollar limitations and other 
non-discriminatory rules restricting transfers the 
Company may impose. Upon the commencement of 
annuity payments, the Contract owner may select a 
variable annuity reflecting the performance of the 
AVA Fund, a fixed annuity or a combination of 
both. 


From each purchase payment submitted under a Con- 
tract, whether allocated to AVA Fund, the Income 
Fund or to the general account, the Company makes, 
in addition to a deduction for any applicable premium 
taxes, a deduction for sales and administrative expen- 
ses. In the case of a single payment Contracts, such 
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™ deduction is in accordance with the following schedule: 











Portion 
Represent- 
ing Charge 
Portion Portion for Admin- 
of Total Percentage Representing istrative 
Payments Deduction Sales Charge Expenses 
First $12,000 6.5% 5.5% 1.0% 
Next 13,000 6.0 5.0 1.0 
Next 25,000 5.0 4.0 1.0 
Next 25,000 4.0 3.5 0.5 
Next 25,000 3.0 2.6 0.4 
Balance 2.0 1.7 0.3 


In the case of elective payment Contracts, the following 
schedule is used to compute the applicable deduction, 
except that, for any payment made after the tenth 
contract anniversary, the applicable deduction will be 
4.25% of the payment: 





Portion 
Represent- 
ing Charge 
Portion Portion for Admin- 
of Total Percentage Representing istrative 
Payments Deduction _ Sales Charge Expenses 
First $12,000 8.75% 6.50% 2.25% 
Next 13,000 8.25 6.00 2.25 
Next 25,000 7.25 5.00 2.25 
Next 25,000 6.25 4.25 2.00 
Next 25,000 5.25 3.50 1.75 
Balance 4.25 2.75 1.50 


Applicants propose to permit amounts payable under 
insurance policies or annuities written by State Mutual 
(such as death benefits, maturities under endowment 
contracts, surrender values and dividends) or under in- 
surance policies written by the Company (hereinafter 
called “Policy Proceeds’’) to be applied as a purchase 
payment under a2 single payment Contract or as the 
initial payment under an elective payment Contract 

at a reduced load. In the case of single payment Con- 
tracts the deduction for sales and administrative ex- 
penses applicable to a payment derived from Policy 
Proceeds will be in accordance with the following 
schedule: 














Portion 
Represent- 
ing Charge 
Portion Portion for Admin- 
of Total Percentage Representing istrative 
Payments _Deduction _Sales Charge Expenses 
First $12,000 3.5% 2.5% 1.0% 
Next 13,000 3.0 2.2 08 
Next 25,000 2.0 1.5 0.5 
Balance 1.0 0.8 0.2 


In the case of elective payment Contracts, the deduction 
applicable to an initial payment derived from Policy 
Proceeds will be determined from the following 
schedule: 





Portion 
Represent- 
ing Charge 
Portion Portion for Admin- 
of Total Percentage Representing istrative 
Payments Deduction Sales Charge Expenses 
First $12,000 5.50% 3.25% 2.25% 
Next 13,000 4.50 2.25 2.25 
Next 25.000 3.50 1.50 2.00 
Balance 2.50 75 1.75 


Section 27(a}(3) and Rule 27a-3 


Section 27(a)(3) of the Act provides that no registered 
investment company issuing periodic payment plan 
certificates and no depositor of or underwriter for 
such company may sell any such certificate if the 
amount of sales load deducted from any one of the 
first twelve monthly payments exceeds proportion- 
ately the amount deducted from any other such 
payment, or if the amount deducted from any sub- 
sequent payment exceeds proportionately the amount 
deducted from any other subsequent payment. Rule 
27a-2 under the Act exempts a registered separate 
account, and any depositor of or underwriter for 

such account, from Section 27(a)(3) if the propor- 
tionate amount of sales load deducted from any 
payment during the contract period does not exceed 
the proportionate amount deducted from any prior 
payment during the contract period. 


Applicants state that, as a result of the proposed 

reduction in load for Policy Proceeds applied as an 
initial payment under an elective payment Contract, 
subsequent payments under such Contract could be 

subject to a sales load deduction which exceeds pro- 
portionately the deduction from the initial payment. 
Accordingly, Applicants request an exemption from 
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Section 27(a)(3) to the extent necessary to permit 
such practice. Applicants state that, since premiums 
on insurance contracts will already have been subject 
to sales charges, applying Policy Proceeds to purchase 
the Contracts will not involve such substantial addi- 
tional sales activities as to require imposition of an 
additional full sales charge and that reducing the 
percentage deductions in the manner proposed will 
avoid an unnecessary accumulation of charges to 

the persons entitled to the Policy Proceeds. Appli- 
cants further state that grant of the requested exemp- 
tion will not conflict with the purpose of Section 
27(a) which was designed to curb abuses associated 
with front-end load arrangements on mutual fund 
contractual plans by, in part, limiting the sales load 
to 9% and lessening the possible loss which could be 
incurred upon early termination of such a plan. 
Since the deductions for sales expenses under the 
Contracts will not exceed the statutory limitation 

of 9% and do not involve the kind of front-end load 
arrangement at which the Section is directed, Appli- 
cants submit that the deductions cannot lead to the 
abuses intended to be curbed by Section 27(a). Ap- 
plicants state further that the circumstances in 
which the lower charge for sales and administrative 
expenses is applicable are sufficiently distinct so 
that it is unlikely that any person will be misled 

or confused. 


Section 27(c)(2) 


Section 27(c)(2) of the Act prohibits the sale of a 
periodic payment plan certificate by any registered 
investment company or underwriter for such com- 
pany unless the net proceeds of all purchase pay- 
ments (except amounts deducted for sales load) 
are deposited with a bank having the qualifications 
prescribed by Section 26(a)(1) and are held by the 
bank as trustee or custodian under an agreement 
containing, in substance, the provisions of Section 
26(a)(2) and (3). 


Applicants (other than AVA Fund which, according 
to Applicants, has previously received an exemption) 
request exemption from Section 27(c)(2) to avoid 
the administrative burdens and expense which such 
custodianship or trusteeship would entail. The appli- 
cation states that the securities and similar invest- 
ments of the Income Fund will be held by Hartford 
National Bank and Trust Company under a safekeep- 
ing arrangement meeting the requirements of Rule 
17f-2 and, further, that the Company is subject to 
extensive supervision and control by the Delaware 
Insurance Commissioner in all its dealings with con- 
tract owners. The application states further that, 
pursuant to the terms of the variable annuity con- 
tracts, the Company cannot abrogate its undertaking 
to provide life-time variable annuity benefits, and 
the Company’s substantial capital and surplus insure 
that it will be able to meet its obligations. Applicants 
submit that, under these circumstances, the protec- 
tions afforded owners of variable annuity contracts 
are substantially similar to or greater than those con- 
templated by Section 27(c)(2). 
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Applicants have consented to the requested exemption 


being made subject to the following conditions: 


(1) that the charges to variable annuity contract 
owners for administrative services shall not exceed 
such reasonable amounts as the Commission shall 
prescribe, jurisdiction being reserved for such pur- 
pose, and (2) that the payment of sums and charges 
out of the assets of the Income Fund shall not be 
deemed to be exempted from regulation by the Com- 
mission by reason of the requested order, provided 
that the Applicants’ consent to this condition shall 
not be deemed to be a concession to the Commission 
of authority to regulate the payments of sums and 
charges out of such assets other than charges for ad- 
ministrative services, and Applicants reserve the 

right in any proceeding before the Commission or 

in any suit or action in any court to assert that the 
Commission has no authority to regulate the pay- 
ment of such other sums or charges. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 15, 1975 at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 

by a statement as to the nature of his interest, the 
reason for such request and the issues of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail (air 
mail if the person being served is located more than 
500 miles from the point of mailing) upon Appli- 
cants at the address stated above. Proof of service 
(by affidavit or in case of an attorney at law by cer- 
tificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following such date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who request 
a hearing, or advice as to whether a hearing is order- 
ed, will receive any notices and orders issued in this 
matter including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 

































INVESTMENT COMPANY ACT OF 1940 
Release No. 8897/August 20, 1975 


in the Matter of 


LUTHERAN BROTHERHOOD FUND, INC. 


LUTHERAN BROTHERHOOD INCOME FUND, 
INC. 


LUTHERAN BROTHERHOOD U. S. GOVERN- 
MENT SECURITIES FUND, INC. 


421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


and 


LUTHERAN BROTHERHOOD SECURITIES 
CORP. 

701 Second Avenue South 

Minneapolis, Minnesota 55402 


(812-3843) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 11(a) OF THE 
ACT TO PERMIT AN OFFER OF EXCHANGE 
AND SECTION 6(c) TO PROVIDE AN EXEMP- 
TION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT AND RULE 22d-1 THERE- 
UNDER 


NOTICE IS HEREBY GIVEN that Lutheran Brother- 


hood Fund, Inc. (“Stock Fund”), Lutheran Brother- 
hood Income Fund, Inc. (“Income Fund”), and 
Lutheran Brotherhood U. S. Government Securities 
Fund, Inc., (“Government Fund”), each of which is 
registered with the Commission as an open-end, di- 
versified, management investment company under 
the Investment Company Act of 1940 (“Act”), 

and Lutheran Brotherhood Securities Corp. [collec- 
tively referred to with the above mentioned funds 
(“Funds”) as ““Applicants’’] , have filed an applica- 
tion on July 28, 1975, for orders pursuant to (i) 
Section 11(a) of the Act to permit Government 
Fund to offer to exchange its shares of Stock Fund 
or Income Fund on a basis other than the relative 
net asset values of the Fund shares involved at the 
time of the exchange; and (ii) Section 6(c) of the 
Act to exempt Applicants from the provisions of 
Section 22(d) of the Act and Rule 22d-1 thereunder 
in connection with such exchange. All interested 
persons are referred to the application on file with 
the Commission for a statement of the facts and 
representations contained therein, which are sum- 
marized below. 


Lutheran Brotherhood Securities Corp., as principal 
underwriter for each of the Funds, maintains a con- 
tinuous public offering of the shares thereof at their 





respective net asset values plus a sales charge. At 
present, the sales charge for the Funds varies with the 
quantity purchased in the transaction as follows: 


Size of Transaction at 
Offering Price 


Sales Charge as a Percen- 
tage of Offering Price 





Less than $10,000 8.5% 
$10,000 but less than 

$25,000 7.5 
$25,000 but less than 

$50,000 6.0 
$50,000 but less than 

$100,000 4.0 
$100,000 but less than 

$250,000 2.0 
$250,000 but less than 
$500,000 1.0 
$500,000 or more 5 


Shares of Income Fund, Stock Fund, and Government 
Fund, at the present may be exchanged for shares of 
any other such Funds on the basis of relative net asset 
value per share at the time of exchange, without any 
sales charge. 


Applicants state that the Government Fund’s Board 
of Directors has approved a reduction in the sales 
charge of Government Fund for the period August 
19, 1975, through October 17, 1975 (‘Special Offer- 
ing’), and that an appropriate registration statement 
has been filed and the Government Fund's prospectus 
has been amended to notify present and prospective 
shareholders of the offering. During the Special Offer- 
ing, the sales charge on shares of the Government 
Fund will be as follows: 


Size of Transaction at 
Offering Price 


Sales Charge as a Percen- 
tage of Offering Price 








Less than $10,000 1.9% 


$10,000 but less than 
$25,000 1.9% 


$25,000 but less than 
$50,000 1.0% 


$50,000 bux :ess than 
$100,000 5% 


$100,000 but less than 
$250,000 3% 
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Size of Transaction at 


Offering Price tage of Offering Price 


Sales Charge as a Percen- 





$250,000 but less than 
$500,000 


$500,000 or more 1% 


Applicants propose to offer shares of Income Fund and 
Stock Fund in exchange for shares of Government Fund 
that were purchased during the Special Offering, on the 
basis of relative net asset values at the time of exchange, 
plus the difference between the sales charge described in 
the prospectus of the Fund being acquired and the 

sales charge paid on such Government Fund shares pur- 
chased during the Special Offering. An investor acquir- 
ing shares of one of the Income Fund or of Stock Fund 
through an exchange of shares of Government Fund 
purchased at the reduced sales charge would, therefore, 
pay the same total sales charge that he would have paid 
had he purchased the same number of shares of Income 
Fund or of Stock Fund directly. On the other hand, 
during the Special Offering, shares of Income Fund 

or Stock Fund would continue to be exchangeable for 
Government shares on the basis of relative net asset 
values per share at the time of the exchange, without 
any sales load. 


Applicants represent that, after October 17, 1975, the 
sales load schedule for Government Fund will return 
to its previous level and that shareholders of any of 
the three Funds will again be permitted to exchange 
their shares for shares of any other of such Funds at 
the relative net asset values per share at the time of 
the exchange, without any sales charge. 


Section 11(a) of the Act provides, in part, that it 

shall be unlawful for any registered open-end company 
or any principal underwriter for such a company to 
make or cause to be made an offer to the holder of a 
security of such company or of any other open-end 
investment company to exchange his security for a 
security in the same or another such company on any 
basis other than the relative net asset values of the 
respective securities to be exchanged unless the terms 
of the offer have first been submitted to and approved 
by the Commission. 


Section 22(d) of the Act provides, in part, that no 
registered investment company shall sell any redeem- 
able security issued by it to any person except either 
to or through a principal underwriter for distribution 
or at a current offering price described in the prospec- 
tus and, if such class of security is being currently 
offered to the public by or through an underwriter, 
no principal underwriter of such security and no 
dealer shall sell any such security to any person ex- 
cept a dealer, a principal underwriter, or the issuer 
except at a current public offering price described 

in the prospectus. Rule 22d-1 provides an exemption 
from Section 22(d) to the extent necessary to permit 
the sale of redeemable securities of a registered in- 
vestment company at prices which reflect reductions 
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in or eliminations of the sales load under certain 
stated circumstances. 


Applicants state that the purpose of the proposed 
exchange offer is to permit a shareholder of Govern- 
ment Fund who changes his investment objective to 
change his investment to a different investment com- 
pany without paying the full sales charge otherwise 
applicable. Applicants assert that the exchange offer 
to shareholders of Government Fund for Govern- 
ment Fund shares acquired during the effectiveness 
of the reduced Government Fund sales charge 
schedule cannot fairly be made at the relative net 
asset value of the Fund to be acquired because the 
Government Fund shareholder would have paid 
substantially less sales load on his investment than 
similarly situated investors in the Fund to be ac- 
quired. Applicants further submit that if shares of 
Income Fund or Stock Fund could be acquired at 
net asset value by exchanging Government Fund 
shares purchased at the reduced sales loads, it is 
possible that Section 22(d) would be violated since 
an investor would be able to purchase shares of one 
of the Funds at a sales charge other than that de- 
scribed in its prospectus merely by purchasing 
shares of the Government Fund at the reduced sales 
load rates and thereafter exchanging such Govern- 
ment Fund shares for Income Fund shares or Stock 
Fund shares at net asset value. 


Section 6(c) provides, in part, that the Commission, 
by order upon application, may conditionally or un- 
conditionally exempt any person, security, or trans- 
action or any class or classes of persons, securities, 

or transactions, from any provision or provisions of 
the Act and the Rules promulgated thereunder, if and 
to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 15, 1975, 

at 5:30 p.m. submit to the Commission in writing 

a request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
shall be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 
(air mail if the person being served is located more 
than 500 miles from the point of mailing) upon ap- 
plicants at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney 

at law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
























request a hearing, or advice as to whether a hearing 
is ordered, will receive any orders issued in this 
matter, including the date of the hearing (if order- 
ed) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated 
authority. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8898/August 21, 1975 


In the Matter of 


BEN FRANKLIN INCOME SECURITIES, INC. 
c/o W. Bruce McConnel, III 

1100 Philadelphia National Bank Building 
Broad & Chestnut Streets 

Philadelphia, Pennsylvania 19107 


(811-2436) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE ACT 


On July 22, 1975, a notice was issued (Investment Com- 
pany Act Release No. 8863) stating that the Commis- 
sion proposed, pursuant to Section 8(f) of the Invest- 
ment Company Act of 1940 (‘’Act”’), to declare by 
order upon its own motion that Ben Franklin Income 
Securities, Inc. (“Ben Franklin’) has ceased to be an 
investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order terminating 
registration might be issued upon the basis of the in- 
formation stated therein unless a hearing should be 
ordered. No request for a hearing has been filed, and 
the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
Ben Franklin has ceased to be an investment com- 
pany. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) 
of the Act, that the registration of Ben Franklin In- 
come Securities, Inc. under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 8899/August 21, 1975 


In the Matter of 


BERKSHIRE GROWTH FUND, INC. 
700 South Street 
Pittsfield, Massachusetts 01201 


(811-1655) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO 
BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Berkshire Growth 
Fund, Inc. (“Applicant”), an open-end, diversified, 
management investment company registered under 
the Investment Company Act of 1940 (“‘Act’’), has 
filed an application on June 16, 1975, for an order 
of the Commission declaring that the Applicant has 
ceased to be an investment company as defined in 
the Act. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, which 
are summarized below. 


Applicant states that on April 28, 1975, pursuant to 
an Agreement and Plan of Reorganization (‘“Agree- 
ment’), Applicant sold its assets to Berkshire 

Capital Fund, Inc., (“Berkshire Capital’’) in exchange 
for shares of Berkshire Capital, which shares were 
thereupon distributed to shareholders of Applicant 
in liquidation thereof. 


Applicant states further that Applicant is now a 
dormant corporation having no assets and engaging 
in no business activities. In addition, Applicant 
states that it has filed for dissolution with the 
Commonwealth of Massachusetts. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission upon application finds 
that a registered investment company has ceased 

to be an investment company, it shall so declare by 
order and, upon the effectiveness of such order, the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 15, 1975 at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on this matter accompanied 

by a statement as to the nature of his interest, the 
reason for such request, and the issues of fact or law 
proposed to be controverted, or he may request 
that he be notified if the Commission shall order a 
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hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 
(air mail if the person being served is located more 
than 500 miles from the point of mailing) upon 
Applicant at the address set forth above. Proof of 
such service (by affidavit or, in case of an attorney 
at law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under 
the Act, an order disposing of the application will 
be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8900/August 21, 1975 


In the Matter of 


CLEVELAND SECURITIES CORPORATION 
815 Superior Avenue, N. E. 
Cleveland, Ohio 44114 


(811-2237) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Cleveland Securi- 
ties Corporation (‘‘Applicant’’), a closed-end, diversi- 
fied, management investment company registered under 
the Investment Company Act of 1940 (the “‘Act’’), 
filed an application on November 14, 1974 and amend- 
ments thereto on June 30, 1975 and August 14, 1975, 
pursuant to Section 8(f) of the Act, for an order of 

the Commission declaring that Applicant has ceased 

to be an investment company as defined in the Act. 

All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 
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Applicant, the direct successor of a Delaware corpora- 


tion of the same name organized in 1925, was incorporated 


as a Delaware corporation on October 5, 1964. Prior 
to 1968, Applicant was primarily engaged in the bus- 
iness of owning and operating commercial real estate 
properties. On January 8, 1968, Applicant's principal 
asset, a 21-story office building in Cleveland, was sold 
and the proceeds from the sale were invested in secur- 
ities. An investment company, as defined in Section 
3(a)(1) of the Act, means any issuer which is engaged 
primarily in the business of investing, reinvesting, or 
trading in securities. Applicant registered, on Novem- 


ber 1, 1971, as an investment company under the Act. 


Applicant, as of November 1, 1971, had issued and 
outstanding 4,438 shares of common stock that were 
held of record by approximately 268 stockholders. 
During November and December of 1972, Applicant 
made a tender offer to stockholders to repurchase 
its common stock for $970 per share, a price that re- 
flected a 15% discount from the net asset value of 
such shares on October 15, 1972. Applicant repur- 
chased, pursuant to this tender offer, an aggregate 
of 1,652 shares of its common stock from approxi- 
mately 46 stockholders. 


On February 15, 1974, by vote of a majority of the 
outstanding voting securities of Applicant, an Amend- 
ment to Applicant's Certificate of Incorporation was 
adopted that provided for a reverse stock split, on a 
one-for-four basis, of Applicant’s outstanding com- 
mon stock. The Amendment further provided, in 
lieu of fractional interests of stock created by the 
reverse stock split, for the payment of $1,170 in 
cash per pre-Split share, an amount approximately 
equal to the net asset value of such shares on Decem- 
ber 31, 1973. Following the reverse stock split, Ap- 
plicant had issued and outstanding 627 shares of 
common stock, held of record by approximately 55 
stockholders. 


Section 3(c)(1) of the Act, in pertinent part, exempts 
from the definition of investment company any is- 
suer whose outstanding securities are beneficially 
owned by not more than one hundred persons and 
which is not making and does not presently pro- 

pose to make a public offering of its securities. 


Applicant represents that its outstanding securities 
are beneficially owned by less than one hundred per- 
sons and that it is not making and does not present- 
ly propose to make a public offering of its securi- 
ties. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, upon application, 
finds that a registered investment company has 
ceased to be an investment company, it shall so 
declare by order and upon the taking effect of such 
order the registration of such company shall cease 
to be in effect. If necessary for the protection of 
investors, such an order may be made subject to 
appropriate conditions. 
































Applicant has agreed that the Order the Commission 
may issue pursuant to this Notice may be condition- 
ed as follows: 


Immediately subsequent to the issuance of this Notice, 
Applicant will inform its stockholders, by letter, that 
it has filed an application with the Commission, pur- 
suant to Section 8(f) of the Act, for an order of the 
Commission declaring that Applicant has ceased to 


be an investment company. Such notification to stock- 


holders will include a copy of this Notice and will 
advise stockholders of the legal effects of deregistra- 
tion. Applicant will also inform its stockholders, in 
such letter, that Applicant will, upon the issuance 

by the Commission of an Order declaring that Appli- 
cant has ceased to be an investment company, repur- 
chase any outstanding shares of its common stock 
tendered to it by a stockholder within four weeks 
following the mailing of such letter at a price equal 
to 100% of the net asset value of such common stock 
on the date of issuance of such an order. Upon the 
issuance by the Commission of such an Order, Appli- 
cant will consummate the repurchase of those out- 
standing shares of its common stock tendered to 

it by stockholders. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 15, 1975, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 

by a statement as to the nature of his interest, the 
reason for such request and the issues, if any, of 

fact or law proposed to be controverted or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A 
copy of such request shall be served personally or 

by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon 
Applicant at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney at law, 
by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the matter will be issued as of course 
following September 15, 1975, unless the Commis- 
sion thereafter orders a hearing upon request or 

upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 

is ordered will receive notice of further developments 
in this matter, including the date of the hearing (if 
ordered) and any postponement thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 









INVESTMENT COMPANY ACT OF 1940 
Release No. 8901/August 21, 1975 


In the Matter of 


COLONIAL EQUITIES, INC. 
COLONIAL GROWTH SHARES, INC. 
COLONIAL VENTURES, INC. 


and 


COLONIAL MANAGEMENT ASSOCIATES, INC. 


75 Federal Street 
Boston, Ma. 02110 


(812-3842) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER EXEMPTING PROPOSED TRANSACTIONS 
PURSUANT TO SECTION 17(b) OF THE ACT 

FOR AN ORDER PURSUANT TO SECTION 17(d) 
OF THE ACT AND RULE 17d-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Colonial Equities, 
Inc. (“Equities”), Colonial Growth Shares, Inc. 
(“Growth”), Colonial Ventures, Inc. (““Ventures’’) 
(hereinafter referred to as the “Funds” or the “Fund 
Applicants’’), each registered under the Investment 
Company Act of 1940 (“Act’’) as an open-end in- 
vestment company, and Colonial Management Asso- 
ciates, Inc. (“CMAI”), the principal underwriter and 
investment adviser to Fund Applicants, all of which 
are hereinafter referred to as the “Applicants”, 

have filed an application on July 24, 1975 for an 
order exempting from the provisions of Section 17(a) 
of the Act the merger of Equities and Ventures into 
Growth and for an order pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder permitting 
the sharing of expenses incident thereto. All inter- 
ested persons are referred to the application on file 
with the Commission for a statement of the repre- 
sentations contained therein, which are summarized 
below. 


Each of the Funds is incorporated under the laws of 
Massachusetts. All shares of each have full and equal 
voting rights. As of June 30, 1975, Growth had net 
assets of $44,618,715, Equities had net assets of 
$43,584, 973, and Ventures had net assets of 
$9,773,180. The investment objectives of Equities 

and Ventures are to seek capital appreciation. Growth’s 
primary objective is long-term capital growth and its 
secondary objective is growth of income. While the 
Boards of Directors and officers of the Funds are not 
identical, at least six Directors of each Board and vir- 
tually all the officers are identical. The Funds might 

be deemed, therefore, to be under common control 
and, thus, “affiliated persons”’ of each other under 
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the definition set forth in Section 2(a)(3) of the Act. 
Pursuant to that same section, CMAI is an affiliated 
person of each of the Funds, CMAI’s Officers and Di- 
rectors are affiliated persons of CMAI, and, thus, 
affiliated persons of an affiliated person of each 
Fund. ; 


On July 10, 1975, the Boards of Directors of Equities, 
Growth, and Ventures approved in principal an Agree- 
ment of Merger and Plan of Reorganization (‘“Agree- 
ment’) pursuant to which Equities and Ventures will 
be merged into and with Growth, and Growth will be 
the surviving corporation. The proposed merger is 
contingent, among other things, upon (1) the ap- 
proval of not less than two-thirds of the oustanding 
shares of each Fund Applicant as required by Mass- 
achusetts law; (2) the receipt by the Funds of a 
ruling of the Internal Revenue Service prior to the 
Effective Date of the merger (“‘Effective Date’’), 

or, if such ruling has not been received prior to the 
Effective Date, opinions of their respective counsel 
to the effect that the statutory merger of Equities 
and Ventures into Growth will constitute a tax- 

free reorganization and as to various other tax as- 
pects of the transaction; (3) the receipt of such 
orders of Federal and State regulatory authorities 

as may be necessary to permit the merger including 
an order from the Commission pursuant to Section 
17 of the Act; and (4) the declaration by each Fund 
of a distribution which together with all previous 
distributions will have the effect of distributing to 
its shareholders substantially all of its net taxable 
income for the period ending on or before the Ef- 
fective Date. If the Agreement is approved, and the 
merger is effected, on the Effective Date the out- 
standing shares of Equities and Ventures common 
stock, respectively, with the exception described 
below, will be converted into that number of full 
and fractional shares of Growth as is equal to their 
aggregate respective net asset values determined as 

at the Effective Date. Each of the Funds’ sharehold- 
ers who would otherwise become or continue as a 
shareholder of the surviving corporation’s common 
stock owning in the aggregate less than one full share 
of such stock shall not become or continue as a share- 
holder of the surviving corporation but shall be paid 
an amount in cash equal to the aggregate net asset 
value of such shareholder’s interest. 


No adjustment is to be made in the computation of 
each Fund’s net asset value on the Effective Date to 
reflect any Federal income tax consequences to 
shareholders of the Funds which might result from 
differences in amounts and proportions of each 
Fund's realized and unrealized net gains or losses 
and capital loss carry-forwards on the Effective 
Date. Applicants contend that this is appropriate 
since it is uncertain whether and when Growth, 

as the surviving Fund, may be able to generate net 
realized gains in sufficient amounts to offset the 
allowable capital loss carry-forwards and the net 
realized and unrealized losses of the three Funds 
on the Effective Date, and because the amount of 
any benefits which might be realized by any share- 
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holder as a result of such offsets is speculative and 
theoretical since such benefits would depend upon 
a variety of factors, such as the shareholder's tax 
cost basis for his shares, when and whether his 
shares are ultimately redeemed, the applicable 
capital gains tax rate, and the shareholder's other 
realized capital gains or losses. 


The annual expenses of Equities and Ventures are 
expected to exceed those amounts of annual ex- 
penses above which CMAI has agreed to reimburse 
the Funds as their investment adviser. CMAI has, 
therefore, agreed to bear all of the expenses of 
Equities and Ventures incident to the consumma- 
tion of the merger. Since the proposed merger 
would result in certain economies to CMAI as 
the Fund Applicants’ investment adviser, it has 
also agreed to bear one-half of Growth’s expenses 
incident to the consummation of the merger (ex- 
cept for fees for registration of Growth’s shares) 
in excess of the estimated normal expenses of 
Growth’s Annual Meeting. It is expected that ex- 
penses incident to the consummation of the mer- 
ger will include expenses for printing and mailing 
proxy statements for meetings of shareholders, 
legal and accounting fees, shareholder services 
agent fees for setting up open accounts on the 
books of Growth for Equities and Venture share- 
holders, and custodian fees. 


Section 17(a) of the Act, in pertinent part, pro- 
vides that it is unlawful for an affiliated person 

of a registered investment company or an affili- 
ated person of such a person, to knowingly sell to, 
or purchase- from, such investment company any 
security or property. Section 17(b) of the Act 
provides that the Commission may exempt a pro- 
posed transaction from 17(a) of the Act if the 
evidence establishes that the terms of the proposed 
transaction, including the consideration to be paid 
or received, are reasonable and fair and do not in- 
volve overreaching on the part of any person con- 
cerned and the proposed transaction is consistent 
with the policy of each registered investment com- 
pany concerned and with the general purposes of 
the Act. 


Section 17(d) of the Act, in pertinent part, pro- 
hibits any affiliated person of a registered invest- 
ment company or an affiliated person of such a 
person acting as principal from effecting any trans- 
action in which such registered company is a joint 
or joint and several participant with such person in 
contravention of such rules and regulations as the 
Commission may prescribe for the purpose of 
limiting or preventing participation by such regis- 
tered company on a basis different from or less 
advantageous than that of such other participant. 
The Commission has adopted Rule 17d-1 which 
requires that an application be filed in connection 
with any transaction related to a joint enterprise 
or other joint arrangement in which an affiliated 
person of a registered investment company or an 
affiliated person of such person and the registered 
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in passing upon an application filed thereunder, the 


Commission will consider whether the participation of 


the registered investment company in the joint enter- 
prise or joint arrangement on the basis proposed is 
consistent with the provisions, policies and purposes 
of the Act and the extent to which such participation 
is on a basis different from or less advantageous than 
that of other particpants. 


Any disposition by Equities and/or Venture of their 
portfolio securities to Growth or any acquisition of 
Growth of such securities, by merger or otherwise, 
might be deemed to be prohibited by Section 17(a) 
of the Act. In addition, certain of the Officers and 
Directors of the Fund Applicants and CMAI own 
shares of the respective Funds, and the exchange of 
shares of Ventures and/or Equities for shares of 
Growth by such Officers and Directors in the pro- 
posed transaction described above might be deemed 
to be prohibited under Section 17(a) of the Act. 
Such Officers and Directors might also be deemed to 
be participating in a joint enterprise in which each 
Fund is a participant within the meaning of Rule 
17d-1. Further, since CMAI is an affiliated person 
of each of the Funds and since CMAI has entered 
into an agreement with each of the Funds relating 
to the bearing of expenses of the proposed trans- 
action, CMAI might be deemed to have participated 
in a joint enterprise with the Funds concerning the 
proposed transaction. 


The Applicants assert that Officers and Directors of 
the Applicants who own Fund shares will be treated 
no differently from all other shareholders of the 
Funds, and that the Agreements with respect to the 
bearing of expenses will result in Equities and Ven- 
tures bearing no expenses and a fair allocation of 
expenses as between Growth and CMAI. 


The Applicants believe that in view of the following 
considerations the merger of the three Funds is 
particularly appropriate: 


(a) the similarity of the investment ob- 
jectives and policies, amanagement, 
portfolio securities, and operating pro- 
cedures of the Funds; 


(b) the merger will enable Growth to ac- 
quire a substantial amount of portfolio 
securities (namely, those of Equities and 
Ventures on the Effective Date) with- 
out the necessity of paying any broker- 
age commissions therefor; 


(c) over the long run a combination of 
the three Funds into a larger fund should 
produce a lower expense ratio for Growth 
than would have been the case if the 
merger had not been effected since 

there would be a larger asset base to ab- 
sorb costs; 


investment company participate. Rule 17d-1 states that 





(d) there may also be reductions in negotiated 
brokerage commissions available to a larger 
single fund, and, to the extent that the combined 
assets of the merged Funds were to exceed $100,- 
000,000, there would be a reduction of the invest- 
ment advisory fee; 


(e) the combined assets of the three Funds 
should, in the judgment of the Applicants, tend 
to provide somewhat greater investment flexi- 
bility with respect to normal portfolio transac- 
tions. 


Applicants contend that the terms of the proposed 
transaction are fair and reasonable to all parties, do 
not involve overreaching and are consistent with the 
investment objective and policies of each of the Fund 
Applicants and with the policies and purposes of the 
Act. 


NOTICE tS FURTHER GIVEN that any interested 
person may, not later than September 15, 1975, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the rea- 
sons for such request and the issues, if any, of fact 
or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a 
hearing thereon. Any such communication shall be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail (air 
mail, if the person being served is located more than 
500 miles from the point of mailing) upon the Ap- 
plicants at the address stated above. Proof of such 
service (by affidavit or, in the case of any attorney 
at law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 

of the Rules and Regulations promulgated under 
the Act, an order disposing of the application will 
be issued as of course following September 15, 
1975, unless the Commission orders a hearing 

upon request or upon the Commission’s own mo- 
tion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the day 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 470/August 20, 1975 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 11606/August 20, 1975 


ADOPTION OF RULE 206(3)-1 UNDER THE INVEST- 


MENT ADVISERS ACT OF 1940 AND TERMINA- 
TION OF TEMPORARY RULE 206(3)-1(T) UNDER 
THAT ACT 


On March 31, 1975, the Securites and Exchange Com- 
mission published notice (Investment Advisers Act 
Release No. 448 and Securities Exchange Act Release 
No. 11324) that it had under consideration the adop- 
tion of Rule 206(3)-1 [17 CFR 275.206(3)-1] under 
the Investment Advisers Act of 1940 (““Advisers Act’’) 
[15 U.S.C. 80b-1, et seq.] to provide a limited exemp- 
tion from Section 206(3) [15 U.S.C. 80b-6(3)] of the 
Advisers Act for certain broker-dealers. All interested 
persons were invited to comment on the proposal by 
April 29, 1975. 


On April 30, 1975, the Commission announced (In- 
vestment Advisers Act Release No. 456 and Securities 
Exchange Act Release No. 11384) that although it 
intended to adopt a permanent rule dealing with the 
problem of compliance with Section 206(3) of the 
Advisers Act by broker-dealers who unbundle their 
advisory services in response to Rule 19b-3 [17 CFR 
240.19b-3] under the Securities Exchange Act of 
1934 (“‘Exchange Act’’), 1/ more time would be 
needed to consider the comments on the proposed 
Rule. At the same time, the Commission announced 
the adoption of Rule 206(3)-1(T) [17 CFR 275.206 
(3)-1(T)] , effective May 1, 1975 and until revoked 
or superseded by the Commission, granting tempor- 
ary exemptive relief from Section 206(3) to coincide 
with the effectiveness of Rule 19b-3. The temporary 
exemption is the same as that which would have 
been provided by proposed Rule 206(3)-1. 


The Commission now has considered the comments 
and suggestions received and has determined to 
adopt Rule 206(3)-1 in the form set forth below. 
The Rule is adopted, effective August 20, 1975, 
pursuant to the authority granted in Sections 206A 
and 211(a) [15 U.S.C. 80b-6A and 80b-11(a) of the 
Advisers Act, and supersedes Rule 206(3)-1(T). 2/ 


Under Section 206(3) of the Advisers Act, it is un- 
lawful for an investment adviser, by use of the mails 
or any means or instrumentality of interstate com- 
merce, directly or indirectly 
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acting as principal for his own account, know- 
ingly to sell any security to or purchase any 
security from a client, or acting as broker for 
a person other than such client, knowingly to 
effect any sale or purchase of any security for 
the account of such client, without disclosing 
to such client in writing before the comple- 
tion of such transaction the capacity in which 
he is acting and obtaining the consent of the 
client to such transaction. The prohibitions 
of this paragraph (3) shall not apply to any 
transaction with a customer of a broker or 
dealer if such broker or dealer is not acting 

as an investment adviser in relation to such 
transaction. 


Rule 206(3)-1 would afford investment advisers who 
are registered broker-dealrers an exemption from Sec- 
tion 206(3) with respect to the providing of certain 
impersonal investment advisory services as to which 
the benefits of the Section 206(3) protections, be- 
cause of the nature of the relationship between the 
investment adviser and the client in those situations, 
are far outweighed by the administrative difficulties 
and the costs involved in compliance with Section 
206(3). 


As originally proposed, Rule 206(3)-1 provided for 
an exemption from Section 206(3) “... in connec- 
tion with any transaction in relation to which such 
broker or dealer is acting as an investment adviser 
solely (1) by means of publicly distributed written 
materials or publicly made oral statements or (2) 
through the issuance of responses to specific re- 
quests for statistical information where such re- 
sponses involve no expressions of opinions or esti- 
mates by such investment adviser as to the invest- 
ment merits of a particular security ....” 


The proposed rule defined publicly distributed 
written materials as those which are distributed to 
35 or more persons who pay for such materials, and 


publicly made oral statements as those made simultan- 


eously to 35 or more persons who pay for access to 
such statements. In response to the concern express- 
ed by some commentators that the numerical test 
in itself may not be adequate, the Commission has 
determined to add a new clause (2) to paragraph 

(a) of the Rule which would maek the exemption 
also available to advice rendered by means of 
written materials or oral statements which do not 
purport to meet the objectives or needs of specific 
individuals or accounts. Thus, broker-dealers dis- 
seminating advice to fewer than 35 persons will have 
the option of relying on the new clause in appropri- 
ate situations. Howdver, in those situations, the cer- 
tainty afforded by the numerical test will not be 
available, since the question of whether or not the 
nature of the advice given meets the requirements 
of clause (2) will depend on the facts in each 

case. 








aoe > 


o- 


—-~> 35 oo fA =< HO tS 4 ch 


a =a oi oearornmre aco ns oF = = & a 



















in addition, in order to clarify the scope of the old 
clause (2) relating to the issuance of statistical in- 
formation, which has been redesignated clause (3), 
the exemptive language has been amended to read 
as follows: 


(3) through the issuance of statistical 
information containing no expressions 
of opinion as to the investment merits 
of a particular security. 


Anew fourth clause has been added, in response to 
public comments, to clarify that a combination of 
the services specified in clauses (1), (2) and (3) also 
is within the exemptive provisions of the Rule. 


The Rule, as adopted, retains the provision that in 
order for an investment adviser to avail itself of the 
exemption from Section 206(3) the covered 

written materials and oral statements must include 
a statement disclosing that if the purchaser of the 
advisory communication uses the services of the 
investment adviser in connection with the sale or 
purchase of a security which is a subject of such 
communication, the adviser may act as principal 

or agent for another. Rule 206(3)-1 does not di- 
minish the obligations of the investment adviser 
under the other antifraud provisions of the appli- 
cable federal securities laws, including Section 
206(1) and 206(2) of the Advisers Act, to make 
full disclosure of material facts to all clients, includ- 
ing those who effect transactions with or through 
such investment adviser acting as principal or as a 
broker for another person. 


In this regard, however, the Commission recognizes 
that some modification is appropriate of an earlier 
staff position, published as Investment Advisers 

Act Release No. 40 (Feb. 5, 1945), which now ap- 
pears inappropriate in light of the investment ad- 
visory business as it has evolved to the present time. 
This position was, in effect, that Sections 206(1) 
and 206(2) of the Advisers Act require an invest- 
ment adviser who effects a transaction with or 

for a client, either as a principal or as a broker for 
another person, to obtain the client’s consent in 
accordance with Section 206(3) on the basis of 

full disclosure not only of any adverse interest he 
may have, but also of the cost of the security to 

the investment adviser where he proposes to sell 

as principal, or the total commission to the invest- 
ment adviser where he proposes to act as an agent 
for another, and the best price at which the trans- 
action could be effected by or for the client else- 
where if such price is more advantageous. In the 
Commission’s view, whether these or any other 
facts must be disclosed to the client will depend 
both upon the materiality of such facts in each 
situation and upon the degree of the client’s trust 
and confidence in and reliance on the investment 
adviser with respect to the transaction. Accordingly, 
the Note to Rule 206(3)-1 has been amended from 
the form in which it originally was proposed by 
adding the phrase ““depending upon the nature of 


the relationship between the investment adviser and 
the client” in connection with the discussion of addi- 
tional disclosure requirements. 


The Commission action is as follows: 


1. Rule 206(3)-1 under the Investment Advisers Act 
of 1940 is adopted, effective August 20, 1975, in 
the form set forth below: 


Rule 206(3)-1. Exemption of Investment Advisers 
Registered as Broker-Dealers In 
Connection With the Provision of 
Certain Investment Advisory Ser- 
vices. 


(a) An investment adviser which is a broker or 
dealer registered pursuant to Section 15 of the 
Securities Exchange Act of 1934 shall be exempt 
from Section 206(3) in connection with any 
transaction in relation to which such broker or 
dealer is acting as an investment adviser solely 

(1) by means of publicly distributed written ma- 
terials or publicly made oral statements; (2) by 
means of written materials or oral statements 
which do not purport to meet the objectives or 
needs of specific individuals or accounts; (3) 
through the issuance of statistical information con- 
taining no expressions of opinion as to the invest- 
ment merits of a particular security; or (4) any 
combination of the foregoing services: Provided, 
however, that such materials and oral statements 
include a statement that if the purchaser of the 
advisory communcation uses the services of the 
adviser in connection with a sale or purchase of 
a security which is a subject of such communi- 
cation, the adviser may act as principal for its 
own account or as agent for another person. 


(b) For the purpose of this Rule, publicly distrib- 
uted written materials are those which are distributed 
to 35 or more persons who pay for such materials, 
and publicly made oral statements are those made 
simultaneously to 35 or more persons who pay for 
access to such statements. 


NOTE: The requirement that the invest- 
ment adviser disclose that it may act as 
principal or agent for another person in 
the sale or purchase of a security that is 
the subject of investment advice does not 
relieve the investment adviser of any dis- 
closure obligation which, depending upon 
the nature of the relationship between 
the investment adviser and the client may 
be imposed by subparagraphs (1) or (2) 
of Section 206 or the other provisions 

of the federal securities laws. 


Il. Rule 206(3)-1(T) is rescinded effective August 
20, 1975. 
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The Commission has taken the foregoing action in 
order to provide necessary and appropriate ex- 
emptive relief to those brokers and dealers who 
are presently subject to the provisions of Section 
206(3) of the Advisers Act. Additionally, the 
Commission, in a release issued simultaneously 
herewith, has announced: (1) the adoption of 
amendments to Rule 206A-1(T) under the Ad- 
visers Act extending the exemption from that 
Act for certain broker-dealers until November 
30, 1975, and thereafter with more limited ap- 
plication until April 30, 1976; and (2) the 
authorization for a special staff task group to 
study the various questions related to the appli- 
cability of the Advisers Act to brokers and 
dealers. 3/ 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Rule 19b-3 prohibits any national securities 
exchange from adopting or retaining any rule 
that requires, or from otherwise requiring, its 
members to charge fixed rates of commission 
for transactions executed on, or by the use of 
the facilities of, such exchange on or after May 
1, 1975 (May 1, 1976 as to rules of an exchange 
relating to floor brokerage commissions). 


2/ The third paragraph of Rule 206(3)-1(T) 
provides: 


This exemption shall be effective May 1, 1975 
and shall continue until revoked or superseded 
by the Commission. 


(See Investment Advisers Act Release No. 456 
(April 30, 1975).) 


3/ See Investment Advisers Act Release No. 471, 
August 20, 1975. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 471/August 20, 1975 


See Securities Exchange Act Release No. 11607/ 
August 20, 1975. 
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LITIGATION 





Litigation Release No. 7042/August 15, 1975 


SEC v. MIZE, et al. 
(S.D. Texas) 


The Securities and Exchange Commission (““Commis- 
sion”) today announced the filing of a complaint in 
United States District Court in Houston, Texas 
seeking injunctive and ancillary relief against D. 
Doyle Mize, Southdown, Inc., Valhi, Inc., Leland 
McCarthy, Richard McCarthy, and Farnham Cor- 
poration. The complaint charges violations of the 
tender offer and anti-fraud provisions of the federal 
securities laws in connection with the defendants’ 
undisclosed plans to acquire a controlling interest 
in Valhi, Inc. 


Mize is Chairman of the Board of Directors, Presi- 
dent and Chief Executive Officer of Valhi, a former 
wholly-owned subsidiary of Southdown. Southdown 
is a New York Stock Exchange-listed company with 
brewing, cement production, sugar production, and 
oil and gas operations. Until March 27, 1975, when 
the spin-off of Valhi from Southdown was announ- 
ced, Mize was Chairman of the Board and Chief 
Executive Officer of Southdown. Valhi is traded 
over-the-counter and is principally involved in 
agricultural and land management operations. Leland 
and Richard McCarthy are in the agriculture and land 
management business and, through their jointly-own- 
ed McCarthy Land Company, manage Valhi’s princi- 
pal agricultural interests. Leland McCarthy is a former 
Director of Valhi. Farnham is a private company 
formed July 24, 1975 by Mize and the McCarthys 

to make a tender offer for Valhi’s stock. 


The complaint charges that since November of 
1974, Mize and the McCarthys have engaged in 

a continuing concealed plan to obtain personally 

a controlling block of voting stock of Valhi at a 
price substantially lower than both its per-share 
book value, and the prices they would otherwise 

be willing to pay in the market-place for such 

stock. The complaint further charged that they 
planned to pay for such acquisitions through Valhi’s 
own assets. 


On March 27, 1975, Southdown announced the spin- 
off of its then wholly-owned subsidiary, Valhi, to 

its (Southdown’s) common stockholders, whereby 
each Southdown common stockholder (as of May 
13, 1975) received one share of Valhi for each six 
shares of Southdown he held. 


A registration statement for the spin-off was filed 































ith the Commission on March 27, 1975. The complaint 
charges that at or about the same time the registration 
statement was filed, Mize was engaging in discussion 
with a third party regarding a way by which Mize 

and the McCarthys would obtain a substantial block 
of Valhi voting stock through the use of Valhi’s own 
assets. The complaint charges that Mize, the Mc- 
Carthys and the third party had reached an agree- 
ment on a detailed plan to effectuate that scheme 

by the time the registration statement had become 
effective, on April 28, 1975. 


The complaint charges that a false and misleading 
registration statement (for the spin-off of Valhi), 
afalse and misleading amended 1974 Annual Re- 
port for Southdown, and false and misleading tender 
offering materials were filed with the Commission 
and disseminated to the public. 


The complaint charges that these documents were 
false and misleading because they did not disclose 
the defendants’ true reasons for effecting the spin- 
off of Valhi to permit Mize and the McCarthys to 
gain substantial blocks of voting stock of Valhi 
through the use of Valhi’s assets, and because they 
made false statements concerning plans to issue 
Valhi preferred stock and pay dividends on Valhi’s 
stock. The complaint also charges that the Valhi 
registration statement should have stated that 
management believed that Valhi’s assets were 
worth substantially more than their book value. 


In July, competing tender offers were announced 
for Valhi stock by Contran, Inc. and by Farnham 
Corp., which was composed of Mize and the Mc- 
Carthys. On August 10, 1975, Judge Woodrow 
Seals of United States District Court in Houston, 
acting on a cause of action against, inter alia, 
Mize, the McCarthys and Farnham, issued an 
order preliminarily enjoining those defendants 
from proceeding with their tender offer. 


The Commission’s complaint seeks the following 
relief: 


(1) an injunction against further violations of the 
antifraud and tender-offer provisions of the 
Federal securities laws; 


(2) the issuance of an order enjoining Mize and 
the McCarthys from voting or causing to be voted 
any of their stock or other voting securities in 
Southdown or Valhi, and from holding the posi- 
tion of a director, operating or executive officer 
of Southdown or Valhi or any affiliate thereof; 


(3) issuance of such further relief as is necessary 
to protect and preserve the assets of Southdown 
and Valhi, and to protect the interests of stock- 
holders and other interested persons, including 
but not limited to the appointment of such per- 
sons as may be necessary to assist or advise the 
Court as to what specific relief need be instituted 
for the protection of all interested persons. 


In addition, the Commission today entered a ten- 
day suspension of trading in the stock of Valhi. 


See Securities Exchange Act Release No. 
(attached hereto) for further reference to the Valhi 
trading suspension. 





Litigation Release No. 7043/August 18, 1975 


US v. THOMAS F. CLENDENIN 
(USDC, D.C., Crim. No. 75-543) 


Earl J. Silbert, United States Attorney for the 
District of Columbia, and Pual F. Leonard, 
Administrator of the Washington Regional 
Office, announced that on August 12, 1975, 
before the Honorable Howard F. Corcoran, 
United States District Court Judge for the 
District of Columbia, Thomas F. Clendenin 
of Silver Spring, Maryland, pleaded guilty to 
1 count of a 59 count criminal indictment 
charging him with mail fraud in the offer and 
sale of unregistered securities, 1 count charging 
interstate transportation of stolen securities 
and 1 count charging him with acting as an 
unregistered investment adviser. 


Sentencing will be scheduled for a later date. 


For further information see Litigation Release 
Nos. 6458, 6515, 6976 and 7038. 





Litigation Release No. 7044/August 18, 1975 


SEC v. PHILLIPS PUBLISHING, INC., 
THOMAS L. PHILLIPS 
(USDC, MD, Civ. Action No. 75-1008) 


Paul F. Leonard, Administrator of the Washington 
Regional Office announced that on August 12, 
1975, a Complaint was filed in the United States 
District Court for the District of Maryland seek- 
ing to enjoin Phillips Publishing, Inc., (Phillips), 
and Thomas L. Phillips, its president, both of 
Chevy Chase, Maryland, from violations of the 
anti-fraud provisions of the Investment Advisers 
Act of 1940. 
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The Commission alleged in its Complaint that the 
defendants violated Section 206 of the Investment 
Advisers Act of 1940, and Rule 206(4)-1(a) (5) 
thereunder in connection with the offer and sale 
of an investment advisory publication. Defendants 
are charged with omitting to disclose material . 
facts with respect to (1) Phillips’ insolvency; (2) 
the use by Phillips of monies from new subscriptions 
accounted for as deferred income; and (3) Phillips’ 
inability to honor its guarantee of a full refund of 
the subscription fee in the form in which it was 
made. Phillips is also charged with violating Section 
206(1) and (2) of the Investment Advisers Act in 
that it uses monies accounted for as deferred in- 
come to pay the expenses incurred in servicing cur- 
rent subscriptions and in meeting its other current 
obligations. Finally, the Commission charged that 
advertisements used by Phillips were false and mis- 
leading in violation of Rule 206(4)-1(a)(5) in that 
such advertisements failed to disclose the above- 
described material facts. 


Judge Alexander Harvey, II, United States District 
Court Judge for the District of Maryland, denied 
the Commission’s Motion for a Temporary Restrain- 
ing Order, and a consolidated hearing on the merits 
was ordered for Spetember 11, 1975, on the Com- 
mission’s complaint for temporary and perrnanent 
injunctions. 





Litigation Release No. 7045/August 18, 1975 


SEC v. CARDIODYNAMICS, INC. 
(a/k/a VIDA MEDICAL SYSTEMS), et al. 
(ND, CA) 


Gerald E. Boltz, Regional Administrator of the Los 
Angeles Office, and Leonard H. Rossen, Associate 
Regional Administrator of the San Francisco Branch 
Office, announced that on August 14, 1975 a final 
judgment was entered by the United States District 
Court for the Northern District of California against 
Cardiodynamics, Inc., also known as Vida Medical 
Systems, and its acting president, John W. Gof- 
man, enjoining them from further violations of 
Sections 5(a) and 5(c) of the Securities Act of 
1933. 


The defendants consented to the entry of the judg- 
ment without admitting or denying the allegations 
of the complaint, which charged that Cardiody- 
namics and Gofman participated in an unregister- 
ed public distribution of Cardiodynamics stock. 
The complaint stated that although the defendants 
caused Forms 144 to be prepared and filed with 
the Commission, indicating reliance upon Rule 
144 under the Seucrities Act, the accompanying 
sales of Cardiodynamics stock were not in com- 
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pliance with the conditions of Rule 144 in that: 


a. The sales were not made in “brokers’ transac- 
tions’ within the meaning of the Rule; 


b. The defendants solicited and arranged for the 
solicitation of orders to buy the stock in antici- 
pation of and in connection with sales; and 


c. The number of shares sold, when aggregated, 
exceeded the limitations imposed by the Rule. 





Litigation Release No. 7046/August 19, 1975 


SEC v. JOSEPH P. DELORENZO, JR. 
(SD, Tex.) 


Richard M. Hewitt, Regional Administrator of the 
Fort Woth Regional Office of the Securities and 
Exchange Commission, today announced that on 
July 16, 1975, Federal District Judge Allen B. 
Hannay, at Houston, Texas, entered an Order of 
Permanent Injunction by Consent against John 
W. Kelsey, Houston, enjoining him from further 
violations of the antifraud provisions of the Se- 
curities Exchange Act of 1934. The Order re- 
quired Kelsey to disgorge $18,360 pursuant to 

a settlement agreement entered into between 

the Commission and Kelsey. The Commission, 

in its Complaint, alleged that Kelsey sold com- 
mon stock of Docutel Corporation based on ma- 
terial non-public information. Kelsey consented 
to the Permanent Injunction without admitting 
or denying the allegations in the Commission’s 
Complaint. 





Litigation Release No. 7047/August 19, 1975 


SEC v. PAN AMERICA LAND RESEARCH, INC., et al. 


(ND, lll., Eastern Div., Civ. Action No. 75 C 2722) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange Com- 
mission, announced the filing on August 14, 1975 

of a civil injunctive action in the United States Dis- 
trict Court for the Northern District of Illinois, 
Eastern Division, against Pan America Land Research, 
Inc. and George E. Apostol, Chairman of the Board 
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of Directors and President of Pan America, both of Chilli- antifraud and tender offer provisions of the Exchange Act 
cothe, Missouri, charging violations of the registration and by failing to disclose in materials filed with the Commission 
antifraud provisions of the Federal securities laws in the and disseminated to shareholders of Thermal and to the 

offer and sale of stock and promissory notes of Pan Amer- public in connection with tender offers by Natomas, Union 


ica. Oil Company and Aquitaine Company of Canada for Ther- 
mal shares in the Fall of 1974, that (a) the main purpose 
The complaint alleges that from August, 1972 to the for an agreement to sell a 42% block of Thermal Stock to 
present, the defendants have been offering and selling Natomas was to defeat competing cash tender offers by 
stock and notes of Pan America without a registration Union and Aquitaine; (b) McMillan and Commons had 
statement for such securities being on file with the Se- agreed to cancel the sale of the large block of Thermal 
curities and Exchange Commission, or in effect, in viola- stock if Natomas failed in its tender offer; (c) the proceeds 
tion of the Securities Act of 1933. from the sale of the Thermal block of stock would be loan- 
ed back to Natomas; (d) McMillan had reached an agree- 
The complaint further alleges that offers and sales of ment with Natomas that he would be retained as president 
Pan America’s securities were made on the basis of of Thermal; and (e) the low tax basis of the holdings of 
untrue statements of material facts and omissions to Thermal stock by McMillan and other members of Ther- 
state material facts, in violation of the Securities Act mal’s board of directors, as compared with the tax basis 
of 1933 and the Securities Exchange Act of 1934. The of Thermal’s public stockholders, when they recommended 
alleged untrue statements and omissions concerned, initially to Thermal shareholders to accept a tax-free ex- 
among other things: change of their stock for Natomas stock, rather than ac- 
cepting competing cash tender offers by Union and Aqui- 
1. the safety of an investment in Pan America; taine. 
2. the use of the proceeds from the sale of securities; The Commission in its complaint seeks a preliminary and 
permanent injunction against the defendants, enjoining 
3. the willingness and ability of Pan American to re- them from further violations of the antifraud and tender 
purchase its stock upon request; offer provisions of the Exchange Act, including ancillary 
relief providing for the appointment of a special master 
4. the nature of the business operations in which Pan or other persons to assist the court in determining what 
American was engaged; relief will most appropriately protect the interests of Ther- 


mal shareholders and the investing public. 
5. the financial condition of Pan America; 





6. the current and future value of Pan America stock; 
and 


7. the tax consequences of the investment. Litigation Release No. 7049/August 20, 1975 


The Commission’s complaint seeks preliminary and perma- SEC v. INVESTORS SECURITY CORP., et al. 
nent injunctive relief. (WD, Pa. Civ. Action No. 75-1036) 


Paul F. Leonard, Administrator of the Washington 
Regional Office and Thomas H. Monahan, Assistant 
Regional Administrator (Philadelphia) of the Securi- 
ties and Exchange Commission, announced that on 
August 18, 1975, the Honorable Daniel J. Snyder, 





7. Jr., United States District Judge for the Western 
Litigation Release No. 7048/August 19, 1975 District of Pennsylvania, entered a final judgment 
SEC v. THERMAL POWER COMPANY et al. permanently enjoining Investors Security Corp. 
Civ. No. 75-1356 , (ISC), a broker-dealer located in Monroeville, 


Pennsylvania, and William H. Brown, President of 


The Securities and Exchange Commission announced the ISC, from violaticns of the net capital and record- 





filing of a civil complaint in the United States District keeping provisions of the Securities Exchange Act 
Court for the District of Columbia on August 19, 1975 of 1934. Defendants consented to the entry of the 
charging Thermal Power Company (“Thermal”), its presi- final judgment without admitting or denying the 
dent, Dan A. McMillan, Jr. (“McMillan”), Natomas Com- allegations contained in the Commission's com- 
pany (“Natomas”) and its president and chief executive plaint. _ 

officer Dorman Commons (“Commons”) with violations ms 

of Sections 10(b) and 14(e) (the antifraud provisions) In addition, the Court ordered the defendants to 
and Section 14(d) (the tender offer provisions) of the Se- employ a special fiscal agent to confirm the accur- 
curities Exchange Act of 1934 and Rules 10b-5, 14d-1 acy of various ISC customer accounts and for a 
and 14d-4 thereunder. period of 60 days reserved jurisdiction for any 


party to apply for any further appropriate relief. 
The Commission alleges that the defendants violated the 
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The court action was initiated on August 15, 1975, 
when the Commission filed its Complaint for a 
Permanent Injunction and its Motions for a Tempor- 
ary Restraining Order, Preliminary Injunction and 
appointment of a temporary receiver. 
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